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Docket No. 109007 


GEORGE A. KOCH, AS EXECUTOR OF THE 
ESTATE OF ADOLPH J. KOCH, 


Nic 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Amended Title 
Estate of Adolph J. Koch, George Koch, Executor, 
See order of 7-16-41. 


DOCKET ENTRIES 

1941 

June 28—Petition received and filed. Taxpayer 
notified. Fee not paid. 

June 28—Copy of petition served on General Coun- 
sel. 

July 14—Fee paid—check. 

July 16—Copy of petition served on General Coun- 
sel. 

July 11—Motion to amend caption filed by tax- 


payer. 
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July 16—Order that caption be amended to read 
estate of Adolph J. Koch, George Koch, 
executor entered. 

Aug. 16—Amended petition filed. 8-19-41 copy 
served. 

Sept. 3—Answer filed by General Counsel (to 
amended petition). 

Sept. 3—Request for hearing in San Francisco, 
Calif. filed by General Counsel. 

Sept. 5—Notice issued placing proceeding on San 
Francisco, Calif. calendar. Service of 
answer and request made. 


Oct. 12—Hearing set November 16, 1942 in San 
Francisco, California. 

Nov. 21—Hearing had before Judge Mellott, on 
merits. Submitted. Withdrawal of Vic- 
tor EK. Cappa, Esq. filed. Appearance of 
Gerald 8. Chargin, Esq. filed. Petition- 
ers brief due 1-5-48, respondents 2-4-43, 
reply 2-19-43. 

Nov. 21—Withdrawal of Victor E. Cappa filed at 
hearing. Granted. | 

Dee. 11—Notice of appearance of Gerald S. 
Chargin as counsel for taxpayer filed. 

Dec. 10—Transcript of hearing 11-21-42 filed. 


Jan. 4—Motion for extension of time to Jan. 30, 
1943, to file brief filed by taxpayer. 
1-4-43 granted. 

Jan. 12—Brief filed by taxpayer. 1-12-43 copy 
served on General Counsel. 
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1948 

Feb. 6—Reply brief filed by General Counsel. 
Served 2-8-43. 

Feb. 15—Reply brief filed by taxpayer. 2-15-43 
copy served on General Counsel. 

Apr. 13—Memorandum findings of fact and opin- 
ion rendered, Mellott, Judge, Div. 11. De- 
cision will be entered for the respondent. 
4-14-43 copy served. 

Apr. 14—Decision entered, Mellott, Judge, Div. 11. 

June 29—Petition for review by U. S. Cireuit 
Court of Appeals, 9th Cireuit, with as- 
slenments of error filed by taxpayer. 

June 29—Proof of service filed of petition for re- 
view, praecipe, and statement of points. 

June 29—Praecipe filed by taxpayer. 

June 29—Statement of points filed by taxpayer. 


[1*] 


United States Board of Tax Appeals 
Docket No. 108007 


GEORGE A. KOCH as Executor of the Estate of 
Adolph J. Koch, 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
PETITION 


The above named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 


*Page numbering appearing at top of page of original certified 
Transcript of Record. 
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Commissioner of Internal Revenue in his notice 
of deficiency (Bureau Symbols, IRA:90-D:CSW 
(C:TS:PDSF:MWB) dated May 22, 1941 and as a 
basis of his proceeding alleges as follows: 

1. The petitioner is an individual, with residence 
at 144 Funston Avenue, San Francisco, California, 
and is the executor of the estate of the late Adolph 
J. Koch on behalf of which this petition is filed. 
The return for the period here involved was filed 
with the collector for the First District of Cali- 
fornia. 

2. The notice of deficiency (a copy of which is 
hereto annexed and marked Exhibit A) was mailed 
to the petitioner on May 22, 1941. 

3. The taxes in controversy are estate taxes. 
Date of death is June 29, 1939. The deficiency as- 
serted is $22,544.18, the entire amount of which is 
in controversy. | 

4. The determination of tax set forth in the said 
notice of deficiency is based upon the following 
errors: 

(a) In determining the gross estate of the 
decedent Adolph J. Koch, the Commissioner 
erroneously included therein the value of cer- 
tain properties transferred by the decedent and 
certain cash gifts made by him in his lifetime 
to his son, George Koch, his grandson, Ralph 
J. Swickard, and to certain relatives, V. Koch 
and Daisy Koch, all of which appear fully in 
items (a) to (f) of the statement attached to 
Exhibit A annexed hereto. 

(1) That the Commissioner erroneously 
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determined that the foregoing transfers 
and gifts were made by the decedent 1n con- 
templation of death. 

(2) That the Commissioner erroneously 
determined that the decedent with respect 
to the properties transferred by him in 
trust for his grandson Ralph Swickard as 
described under item (a) [2] of the state- 
ment attached to Exhibit A, reserved the 
power to alter, amend, revoke, or terminate 
said trust within the provisions of Section 
811 (d) of the Internal Revenue Code. 


(b) In determining the net estate of the de- 
cedent, Adolph J. Koch, the Commissioner er- 
roneously disallowed as a deduction an addi- 
tional sum of $500 payable to Mrs. Angelyn 
Compton, housekeeper and nurse to decedent. 


o. The facts upon which the petitioner relies as 
the basis of this proceeding are as follows: 

(a) The decedent Adolph J. Koch did not 
sustain a partial stroke in June 1938, nor was 
his physical condition impaired thereafter as 
found by the Commissioner but in fact he was 
in excellent health for a man of his age at the 
time the gifts and transfers were made and al- 
most until the date of his death in June 1939. 
At the time of those gifts, and until a few 
months before his death, he was unusually ac- 
tive, was looking forward to travel, and was 
strenuously participating in fraternal and busi- 
ness affairs. 
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(b) At no time during 1938 and 1939 when 
the gifts were made did he entertain any 
thought of death and the gifts were motivated 
entirely by other controlling considerations and 
purposes associated with life, rather than with 
death. 

(c) The discussions with his tax advisor 
cited by the Commissioner were held about ten 
years before his death and were in no way the 
motivating cause, dominant purpose, or induc- 
ing motive of the gifts. 

(d) That the additional sum of $500 payable 
to Mrs. Angelyn Compton was an enforceable 
legal lability against the estate at the date of 
death. 


Wherefore, the petitioner prays that this Board 
may hear the proceeding and determine that no 
deficiency is due from the petitioner. 

(Signed) VICTOR E. CAPPA 
(Counsel) 
Bank of America Building 
San Jose, California [3] 


State of California 
County of Santa Clara—ss. 

George Koch, being duly sworn, says that he, as 
executor of the estate of Adoph J. Koch, is the 
petitioner above named; that he has read the fore- 
going petition and is familiar with the statements 
contained therein; and that the statements con- 
tained therein are true, except those stated to be 
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upon information and belief, and that those he be- 


lieves to be true. 
(Signed) GEORGE KOCH 


Subscribed and sworn to before me this 20th day 
of June 1941. 
(Signed) G. E. BRIERLY [4] 


74 New Montgomery Street | 
San Francisco, Caifornia 
San Francisco 
TRA :90-D:CS W 
(C15 :PD 
SF:MWB) 


Hstate of Adolph J. Koch, Deceased, 
Mr. George A. Koch, Executor, 

144 Funston Avenue, 

San Francisco, Caifornia 


MT :E'T-9914-1st California 

Estate of Adolph J. Koch 

Date of Death: June 29, 1939 
Sir: 

You are advised that the determination of the 
estate-tax lability of the above-named estate, dis- 
closes a deficiency of $22,544.18, as shown in the 
statement attached. 

In accordance with the provisions of existing in- 
ternal-revenue laws, notice is hereby given of the 
deficiency mentioned. | 

Within 90 days (not counting Sunday or a legal 
holiday in the District of Columbia as the 90th day) 
from the date of the mailing of this letter, you may 
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file a petition with the United States Board of Tax 
Appeals for a redetermination of the deficiency. 

Should vou not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, San 
Francisco, for the attention of Conference Section. 
The signing and filing of this form will expedite 
the closing of your return by permitting an early 
assessment of the deficiency and will prevent the 
accumulation of interest, since the interest period 
terminates 30 days after filing the form, or on the 
date assessment is made, whichever is earlier. 


Respectfully, 
GUY T. HELVERING, 

Commissioner, 

By 
Internal Revenue Agent in 

Charge. 
Enclosures: 
Statement 


Form or waiver. [5] 


Estate Tax 
San Francisco 
IRA :90-D:CSW (C:TS:PD 
(SPF :MWB 
MT-ET-9814-1st California 
Estate of Adolph J. Koch 
Date of death: June 19, 1939 


STATEMENT 
In making this determination of your Federal 
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estate tax liability, careful consideration has been 
given to your protests dated November 20, 1940, 
and February 20, 1941, and to statements made at 
the conferences held on December 18, 1940, and 
March 20, 1941. 

If you do not acquiesce in all of the adjustments 
making up the deficiency indicated, but desire to 
stop the accumulation of interest on that part of 
the deficiency resulting from adjustments to which 
you agree, please fill out the enclosed form of 
waiver, inserting therein the amount of the de- 
ficiency you desire to have assessed at once. The 
execution of this form for the agreed portion of the 
deficiency will not deprive you of your right to peti- 
tion the United States Board of Tax Appeals for 
redetermination of the deficiency. 

The deficiency results from the following adjust- 


ments: 


Tentatively 
Gross Estate Returned Determined Determined 


Stocks and Bonds: 
Added item 2, Masonic Hall 
Peete 2 SHALES .cc....ceccccccscenses-- $ 0.00 $ 30.00 $ 30.00 
Transfers during decendent’s life: 
The value of the following de- 
seribed properties, transferred 
by the decedent in his lifetime, 
is included in the gross estate, it 
being determined that said trans- 
fers were made in contemplation 
of death, and come within the 
provisions of section 8lli(c) of 
the Internal Revenue Code, and 
it is further determined that the 
value of the properties trans- 
ferred by decedent in trust, as 
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Tentatively 
Gross Estate Returned Determined Determined 
described under item (a) herein 
below, is ineludible in the gross 
estate under the provisions of 
section 811(d) of the Internal 
Revenue Code as decedent re- 
served the power to alter, amend, 
revoke, or terminate said trust: [6] 


Item (a) Properties transferred 0.00 $79,001.53 $79,001.53 

into trust by decedent on Dec. 
20, 19388 for the benefit of his 
grandson, Ralph J. Swickard. 
Said properties are described 
In your return of Schedule G 
of Transfers as items num- 
bered below, and the values are 
finally determined as indicated 
herein below: 


Determined 
Item 1 $ 5,331.25 
Item 1 Accrued interest $42.78 
Item 2 10,887.50 
Item 2 Accrued interest 2t22 
Item 3 10,937.50 
Item 3 Accrued interest 29220 
Item 4 10,000.00 
Item 5 5,000.00 
Item 6 15,650.00 


Item 6 Accrued 
dividends 225.00 


Items 7, 8 and 9 3,900.00 
Items 10 and 11 6,100.00 


Items 12, 13 and 14 10,875.00 


Total value of trust of 
Property 79,001.53 
Item (b) Properties transferred 0.00 $79,290.98 $79,290.98 
by decedent on December 20, 
1938, to his son, George A. 
Koch, which properties are de- 
scribed in the return under 
Sehedule G of Transfers as 
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Tentatively 


Returned Determined Determined 


items numbered below, the 
values of which are finally de- 


termined as follows: 
Determined 


Item 15 $ 5,431.25 
Item 15 Accrued interest 42.78 
Item 16 11,075.00 
Item 16 Accrued interest 29AG 
Item 17 10,937.50 
Item 17 Accrued interest 2528 
Item 18 10,000.00 
Item 19 5,000.00 
Item 20 15,650.00 
Item 20 Accrued interest 225.00 
Items 21, 22 and 23 3,900.00 
Items 24 and 25 6,100.00 


Items 26, 27, and 28 10,875.00 


Total $79290598 


Item (c) Transfers made by de- 
cedent to his son, George A. 
Koch, during the year 1939 de- 
seribed in the return under 
Schedule G of Transfers as 
items numbered below the 
values of which are finally de- 
termined as follows: 

Item 29 
Cash transferred on 

January 3, 1939 $ 4,000.00 

Item 30 

Cash transferred on 
January 4, 1939 10,000.00 

Item 31 

10 sh. of San Jose 
First National Bank 
transferred on Jan. 
15, 1939 2,650.00 

Item 32 
Real estate transferred 

in May 1939 6,000.00 


[7] 


0.00 $26,150.00 $23,150.00. 
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Tentatively 
Returned Determined Determined 


Added Item 3214— 
(Not described in the 
return) $500 build- 
ing and loan com- 
pany certificate 
transferred on Jan. 
4, 1939 500.00 


Total $23,150.00 


Item (¢) 32, above, and Item (d) 36 below, repre- 
sent the value of two tracts of real property de- 
scribed in the return at sub-items 2 and 3 of Sched- 
ule G of Transfers. Sub-item 1 of said Schedule, 
describing real estate located on Third Street, 
148.388 feet north of San Carlos Street, in San Jose, 
California, and valued at $6,000.00 is held not to 
have been transferred in contemplation of death by 
decedent, and, therefore, not includible in the gross 
estate. The value thereof, which heretofore was 
tentatively included in the gross estate, has been 
eliminated from said items herein. [8] 


Tentatively 
Returned Determined Determined 


Item (d) Transfers made by de- 0.00 $24,000.00 $21,000.00 
ecedent to his grandson, Ralph 
J. Swickard, and deseribed in 
the return under Schedule C of 
Transfers as items numbered 
below, the value of which are 
finally determined as follows: 

Item 33 
Cash transferred on 

January 3, 19389 $ 4,000.00 

Item 34 

Cash transferred on 
January 4, 1939 10,000.00 
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Tentatively 
Returned Determined Determined 


Item 35 


1930 Dodge Coupe 
transferred on Jan. 


uary 15, 1939 500.00 
Item 36 
Real estate transferred 
In May 1939 6,000.00 


Added Item 3614 
(Not described in the 
return) $500 build- 
ing and loan com- 
pany certificate 
transferred on Jan. 
3, JGR) 300.00 


Total $21,000.00 
Item (e) Transfer of cash made by 

decedent on December 24, 1938 

to Mrs. V. Koch 0.00 1,000.00 1,000.00 
Item (f) Transfer of cash made 

by decedent on January 18, 

1939, to Daisy Koch 0.00 1,000.00 1,000.00 

During the period from December 20, 1938 to 
the date of death, June 29, 1939, the decedent made 
substantial gifts (as above set forth) of property 
to certain specific beneficiaries under his will, and 
to his son and grandson, both designated residuary 
legatees in the will, in the aggregate sum of $204,- 
442.51, the value of which was not included in the 
gross estate in the Federal estate tax return. Be- 
cause the decedent, while in advanced age, suffered 
a partial stroke in June, 1938; his physical condi- 
tion thereafter being impaired; his discussion with 
his tax advisor of advantages in disposing of prop- 
erties by gifts over disposition by bequest; and that 
gifts were made to persons nominated as objects of 
his bounty under the provisions of his will, it is 
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held that transfers of properties during the seven 
months preceding the date of death, were made in 
contemplation of death, and the gross estate is ac- 
cordingly increased by the sum of $204,442.51. [9] 


Tentatively 
Returned Determined Determined 


Deductions 
Debts of decedent : 
Item 2 Amount paid to Mrs. 

Compton, nurse-housekeeper $500.00 0.00 0.00 

In the Federal estate tax return there were 
claimed as debts of the decedent, accrued compensa- 
tion of $75.00 for June, 1939, due Mrs. Angelyn 
Compton, housekeeper and nurse to decedent, and 
an additional sum of $500.00 was claimed as pay- 
able to Mrs. Angelyn Compton. Inasmuch as the 
sum of $500.00 claimed as a deduction in favor of 
Mrs. Angelyn Compton, nurse, was not an enforce- 
able legal lability at the date of death, deductions 
for debts of the decedent are accordingly decreased 
by the sum of $500.00. 
Added Item 16 U.S. Gift Tax 

hability of decedent for calen- 

dar year 1939 00.00 0.00 9,374.12 

In the Federal estate tax return there was 
claimed as a deduction for deficiency in Federal 
gift taxes for 1938 in the amount of $27.00, but no 
deduction was claimed for gift taxes on transfers 
during 1939. Subsequent to the date of death the 
executor of the estate filed a gift tax return for the 
year 1939 disclosing a gift tax liability of $5,100.00, 
and subsequently a deficiency in 1939 gift taxes was 
determined and assessed in the amount of $274.12, : 
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a total of $5,374.12. The entire lability for gift 
tax on 1939 gifts constitutes a definite obligation at 
the date of death, and debts of the decedent are 
accordingly increased by the sum of $5,374.12. 

In view of the foregoing, the Federal estate tax 
hability of this estate is finally determined as fol- 
lows: 


Determined 
SEROSSMCSUALC ci 2c.ncckeccedeecccccctscssscsteledbeeestacdenstcece tees $347,077.90 
MMM CUIONS TOY DAaSIC@ tAX .....2---s.ce--escceccceeceeseoececoeeceseseness 110,918.57 
Micimestate LOY DASIC tAX cosicccecc cece eee eee eee tee $236,159.33 
Diereestate for additional tax 2.:2.ccccccceccsecccceceeececeecceecees $296,159.33 
PPA SSMMIOIGIC: [AX coos seeees ee ee ce a $ 5,946.37 
eer oiertOr ett “Lax... pee 2 ects ee 1 Ms 3,064.55 
Bross basic tax less cift tax credit-.....22..2.ccccccsccee eee $ 2,881.82 
“~edit for State estate, inheritance, legacy or 
SUCCESSION CAKES cess. cctscsecesescaccccecicctvcesecdosvsdecioeccze. 2,305.46 
PSCTMIAS1C TAX 2 ooccccecccccecdecoseceecccdceccececedeceeeetenececeeceseceesste ¢ 576.36 
[10] 
Determined 
Total Gross taxes (basic and additional) -................. $ 45,831.87 
ee MAID ASIC™ LOX nee sere Mec cre een Neel en ee 5,946.37 
MEO SSMOCGILIONG COX o.cccc.s cececcdceceees eet ccenecosceseveceeteescencedee® $ 39,885.50 
(CTCECUG CY Qa AR 6:3 >. nee ee eee ee 9,091.63 
PNM LCMEIOM ck ta X¢ cotta sh eee ee oe $ 30,793.87 
Gib |DDGIOT 11 ie earner ee ate anne oe ee nes Ome oenere fee 576.36 
BucirMMel CSLOtG TAX ccc. .cs8c. Eisen dicen lene 31,370.23 
Amount assessed as shown on return. ................20+ 8,826.05 
SS STGNETOGY > | AAG ae eeoea yeep U ESE O TS 5 $ 22,544.18 


The deficiency bears interest at the rate of 6 per 
cent per annum from 15 months after the de- 
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cedent’s death to the date of assessment, or to the 
thirtieth day after the filing of a waiver of the re- 
strictions on the assessment, whichever is the 
earlier. 

Upon receipt of a waiver or upon the expiration 
of 90 days from the date of this letter if a petition 
is not filed with the Board of Tax Appeals, the de- 
ficiency will be assessed. 

Credit for gift taxes paid has been allowed here- 
inabove in accordance with the following computa- 
tion: 

Computation of Gift Tax Credit 

Gift taxes on gifts made by decedent in calendar 
year 1938 amounted to the sum of $7,547.06. The 
value of all of the gifts made in 1938 has been 
finally determined to be includible in decedent’s 
gross estate as explained hereinabove, therefore, the 
entire amount of said gift taxes is allowable as a 
credit against the estate taxes, proportioned between 
the basic and additional estate taxes. $7,547.06 

Of the gifts made by decedent in the calendar 
1939 of a total value of $50,150.00 for both gift and 
estate tax purposes, the value of the whole thereof, 
excepting one item of real property, valued at 
$6,000.00, is finally determined to be includible in 
decedent’s gross estate for estate tax purposes, as 
hereinabove explained. The total gift taxes for the 
calendar vear 1939 amounted to $5,374.12, and the 
portion thereof allowable as a credit against the 
estate taxes amounts to the sum of $4.609.12, com- 
puted as follows: 4,609.12 


[11] 
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Total value of gifts for calendar year 1939............... $ 50,150.00 
Less: 
Exclusions (applicable to first gifts made by de- 
cedent in said calendar year ............2.....-...0.--- 8,000.00 
Net gifts taxed in calendar year 1989..___.....00......... $ 42,150.00 
Less: 
Gift of real estate not included in decedent’s 
ROSS OSL EEC are os <2 cd ees 6,000.00 


Net value of gifts for calendar year 1939 included 
mmedecedent’§ SLOSS CState ....22..c2...<..ccecccsececnsececceseess $ 36,150.00 
The portion of the gift tax for the calendar year 

1939 that is allowable as a credit against the estate 

taxes is computed thus: 


$36,150.00 (gift tax value of gifts included in the 
gross estate—less exclusions) 


$42,150.00 (total gift tax value of all gifts made in 
1939—less exclusions) 

multiplied by $5,374.12 (total gift tax for 1939) 

equals $4,609.12, the allowable gift tax credit. 


Total gift taxes for 1938 and 1939 allowable as 
eredit against the estate taxes -....0000.00...000.:.-.--200-0- $ 12,156.18 


The total gift tax value (less exclusions) amounts 
to the sum of $178,872.03, arrived at thus: 


Gross gift tax value of 1938 gifts included 


“TTL COIS Tae a ee ere ee ee Ee $152,722.03 
Gross gift tax value of 1939 gifts included | 

“ik COSA ae ee tra eo 44,150.00 

(Gift of real estate valued at $6,000 not included ) 
COLLIS SRO ir even eeccrne een ee npn Ee $196,872.03 
Less: 

MPSOHISIONS——L 93S .....2.-h2cse-necccescoccececeane- $10,000.00 


dss Ae EN 5 ee a 8,000.00 18,000.00 


Total gift tax value (less exclusions) of gifts in- 
eluded in decedent’s gross estate ................2.---- $178,872.03 


[12] 
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The total estate tax value of the same properties, 
computed in like manner, amounts to the sum of 
$184,449.51. The total allowable gift tax credit of 
$12,156.18 is to be apportioned between the basic 
and the additional estate taxes on the basis of the 
gift tax values, computed thus: 


$178,872.03 (gift tax value—less exclusions, of gifts 
included in estate) 

$347,077.90 (estate tax value of decedent’s gross 
estate ) 

Multiphed by $5,946.37 (the gross basic estate 

tax) equals $3,064.55 (the amount of gift tax credit 

allowable against the basic estate tax. 

The amount of said total allowable gift tax ecred- 
it that is applicable against the additional estate 
tax, therefore, is the sum of $9,091.68, arrived at 
atts: 

$12,156.18 minus $3,064.55 equals $9,091.63, said 
remainder not being in excess of the sum otherwise 
limited by statute. 

(See sections 8138(a) (2) and 936(b) of the In- 
ternal Revenue Code, as amended, and Article 9(a) 
of Treasury Regulations 80 (1937 edition) as 
amended). 


[Endorsed]: U.S.B.T.A. Filed June 28, 1941. 
| [13] 


ee 


[Title of Board and Cause. ] 
AMENDED PETITION 


The above named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 


Commissioner of Internal Revenue 19 


Commissioner of Internal Revenue in his notice 
of deficiency (Bureau Symbols, IRA :90-D:CSW 
(C:TS:PDSF:MWB) dated May 22, 1941 and as 
a basis of his proceeding alleges as follows: 

1. The petitioner is an individual, with residence 
at 144 Funston Avenue, San Francisco, California, 
and is the executor of the estate of the late Adolph 
J. Koch on behalf of which this petition is filed. 
The return for the period here involved was filed 
with the collector for the First District of Cali- 
fornia. 

2. The notice of deficiency (a copy of which is 
hereto annexed and marked Exhibit A) was mailed 
to the petitioner on May 22, 1941. 

3. The taxes in controversy are estate taxes. Date 
of death is June 29, 1939. The deficiency asserted 
is $22,544.18, the entire amount of which is in con- 
troversy. 

4. The determination of tax set forth in the said 
notice of deficiency is based upon the following 
errors: 

(a) In determining the gross estate of the 
decedent Adolph J. Koch, the Commissioner er- 
roneously included therein the value of certain 
properties transferred by the decedent and cer- 
tain cash gifts made by him in his lifetime to 
his son, George Koch, his grandson, Ralph J. 
Swickard, and to certain relatives, Mrs. VY. 
Koch and Daisy Koch, all of which appear 
fully in items (a) to (f) of the statement at- 
tached to Exhibit A annexed hereto. 

(1) That the Commissioner erroneously 
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determined that the foregoing transfers and 
gifts were made by the decedent in contempla- 
tion of death. 

(2) That the Commissioner erroneously 
determined that the decedent with respect to 
the properties transferred by him in trust for 
his grandson Ralph Swickard as described un- 
der item (a) [14] of the statement attached 
to Exhibit A, reserved the power to alter, 
amend, revoke, or terminate said trust within 
the provisions of Section 811 (d) of the In- 
ternal Revenue Code. 


(b) In determining the net estate of the de- 
cedent, Adolph J. Koch, the Commissioner er- 
roneously disallowed as a deduction an addi- 
tional sum of $500 payable to Mrs. Angelyn 
Compton, housekeeper and nurse to decedent. 

(c) In failing to allow as an additional de- 
duction from gross estate the amount of at- 
torney’s fees incurred on this appeal consisting 
of one third of the saving effected on this pro- 
ceeding. 


The facts upon which the petitioner relies as 


the basis of this proceeding are as follows: 


(a) The decedent Adolph J. Koch did not 
sustain a partial stroke in June 1938, nor was 
his physical condition impaired thereafter as 
found by the Commissioner but in fact he was 
in excellent health for a man of his age at the 
time the gifts and transfers were made and al- 
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most until the date of his death in June 1939. 
At the time of those gifts, and until a few 
months before his death, he was unusually ac- 
tive, was looking forward to travel, and was 
strenuously participating in fraternal and busi- 
ness affairs. 

(b) At no time during 1938 and 1939 when 
the gifts were made did he entertain any 
thought of death and the gifts were motivated 
entirely by other controlling considerations and 
purposes associated with life, rather than with 
death, such as the desire to provide for the edu- 
eation of his grandson Ralph and to equalize 
the gift and to help his son George out in busi- 
ness. 

(c) The discussions with his tax advisor 
cited by the Commissioner were held about ten 
years before his death and were in no way the 
motivating cause, dominant purpose, or induc- 
ing motive of the gifts. 

(d) That the additional sum of $500 payable 
to Mrs. Angelyn Compton was an enforceable 
legal liability against the estate at the date of 
death. 

(e) That the petitioner has incurred a lia- 
bility for attorney’s fees of one third of the 
saving effected in this proceeding. 
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Wherefore, the petitioner prays that this Board 
may hear the proceeding and determine that no 
deficiency is due from the petitioner. 

(Signed) VICTOR E. CAPPA 
(Counsel ) 
Bank of America Building 
San Jose, California [15] 


State of California 
County of Santa Clara—ss. 

George Koch, being duly sworn, says that he, as 
executor of the estate of Adolph J. Koch, is the 
petitioner above named; that he has read the fore- 
going petition and is familiar with the statements 
contained therein; and that the statements con- 
tained therein are true, except those stated to be 
upon information and belief, and that those he be- 
heves to be true. 

(Signed) GEORGE KOCH 


Subseribed and sworn to before me this 12th day 
of Aug., 1941. 
(Signed) LESTER W. WELING — [Seal] 
Notary Public in and for the County of Santa 
Clara, State of California. 


[Endorsed]: U.S.B.T.A. Filed August 16, 1941. 
[16] 
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ANSWER TO PETITION AND AMENDED 
PETITION 


Comes now the Commissioner of Internal Revenue, 
respondent above named, by his attorney, J. P. 
Wenchel, Chief Counsel, Bureau of Internal Rev- 
enue, and for answer to the petition and amended 
petition filed by the above-named petitioner, admits 
and denies as follows: 

1. Admits the allegations contained in paragraph 
1 of the petition and amended petition. 

2. Admits the allegations contained in paragraph 
2 of the petition and amended petition. 

3. Admits the allegations contained in paragraph 
3 of the petition and amended petition. 

4(a)(1) and (a)(2), (b), and (c). Denies that 
the Commissioner erred in the determination of the 
deficiency as alleged in subparagraphs (a) (1) and 
(a) (2), (b), and (c) of paragraph 4 of the petition 
and amended petition. [17] 

5(a) to (e), Inclusive. Denies the allegations 
contained in subparagraphs (a) to (e), inclusive, 
of paragraph 5 of the petition and amended petition. 

6. Denies generally and specifically each and ~ 
every allegation in the petition and amended peti- 
tion not hereinbefore admitted, qualified, or denied. 


Wherefore, it is prayed that the Commissioner’s 
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determination be approved and the _ petitioner’s 
appeal denied. 
(Signed ) J. P. WENCHEL, 
B.T.H. 
Chief Counsel, 
Bureau of Internal Revenue. 


Of Counsel: 
ALVA C. BAIRD. 


Division Counsel: 
FRANK T. HORNER, 
Special Attorney, 
Bureau of Internal Revenue. 


[Endorsed]: U.S.B.T.A. Filed Sept. 3, 1941 [18] 
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The Tax Court of the United States 
Docket No. 108007 


ESTATE OF ADOLPH J. KOCH, GEORGE 
KOCH, Executor, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
Gerald S. Chargin, Esq., 
for the petitioner. 


Arthur L. Murray, Esq., 
for the respondent. 


MEMORANDUM FINDINGS OF FACT AND 
OPINION 


Mellott, Judge: This proceeding involves a de- 
ficiency in estate tax in the amount of $22,544.18. 
Respondent determined that decedent had made 
transfers, in contemplation of death and within two 
years prior to his death, of property having an 
aggregate value of $204,442.51. He included this 
amount in gross estate under section 811 (c) of the 
Internal Revenue Code. Inasmuch as $79,001.53 
of the amount referred to had been transferred by 
decedent to a trust for the benefit of his grandson, 
this amount was also determined to be ineludible 
in gross estate under section 811 (d) of the Internal 
Revenue Code. Petitioner contends that neither 
determination is correct. [19] 

Two other issues were raised by the pleadings. 
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determination be approved and the petitioner’s 
appeal denied. 
(Signed ) J. P. WENCHEL, 
E.T.H. 
Chief Counsel, 
Bureau of Internal Revenue. 


Of Counsel: 
ALVA C. BATRD. 


Division Counsel: 
FRANK T. HORNER, 
Special Attorney, 
Bureau of Internal Revenue. 


[Endorsed]: U.S.B.T.A. Filed Sept. 3, 1941 [18] 
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The Tax Court of the United States 
Docket No. 108007 


ESTATE OF ADOLPH J. KOCH, GEORGE 
KOCH, Executor, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
Gerald S. Chargin, Esq., 
for the petitioner. 


Arthur L. Murray, Esq., 
for the respondent. 


MEMORANDUM FINDINGS OF FACT AND 
OPINION 


Mellott, Judge: This proceeding involves a de- 
ficiency in estate tax in the amount of $22,544.18. 
Respondent determined that decedent had made 
transfers, in contemplation of death and within two 
years prior to his death, of property having an 
aggregate value of $204,442.51. He included this 
amount in gross estate under section 811 (c) of the 
Internal Revenue Code. Inasmuch as $79,001.53 
of the amount referred to had been transferred by 
decedent to a trust for the benefit of his grandson, 
this amount was also determined to be includible 
in gross estate under section 811 (d) of the Internal 
Revenue Code. Petitioner contends that neither 
determination is correct. [19] 

Two other issues were raised by the pleadings. 
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One relates to the refusal of the respondent to 
allow the deduction of $500, alleged to be an addi- 
tional sum payable to decedent’s housekeeper and 
nurse. The other, not referred to in the notice of 
deficiency but set out in the petition, relates to 
an anticipated expenditure for attorney’s fees in 
this proceeding. These issues appear to have been 
abandoned since neither is discussed by petitioner 
upon brief; but if they have not been abandoned 
they must be decided against petitioner for failure 
to present any evidence in support of them. 


FINDINGS OF FACT 


Adolph J. Koch, hereinafter referred to as the 
decedent, died testate on June 29, 1939, at the age 
of 84 years. He was then a resident of San Jose, 
California. His son, George A. Koch, is the duly 
qualified executor of his estate. An estate tax 
return was filed with the collector of internal rev- 
enue for the first district of California on October 
19, 1939. It states that the ‘‘business or occupation”’ 
of decedent at the time of his death was ‘‘retired’’. 

Decedent’s wife, Elizabeth Koch, predeceased him. 
He was survived by a son, George A. Koch, and two 
grandsons, Kenneth Koch, the son of George, and 
Ralph J. Swickard, the son of his daughter, Hilda. 
Ralph’s mother died at the time of, or shortly after, 
his birth. 

The decedent and his wife, after the death of their 
daughter, supported in their household their grand- 
gon, Ralph, until he reached the age of seventeen 
or eighteen years, when he went to live with his 
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father, his stepmother and her son by a prior mar- 
riage. Decedent was very anxious that Ralph should 
have the best educational advantages and that he 
should go to Stanford University where his other 
grandson, Kenneth, was a student. Ralph entered 
Stanford University [19-A] in the fall of 19388, and 
on September 21, 1938, the decedent gave him a check 
for $500 for his tuition. This amount is not in 
issue in this proceeding. 

The decedent was a man of considerable means. 
Between 1913 and 1938 he made several gifts to his 
son George. In 1913 he gave him some flats, valued 
at $30,000, for a wedding present. Between 1913 
and 1930 he gave him at least $10,000. In 1930 he 
gave him $40,000 to enable him to go into the stock 
and bond business. None of these amounts is in 
issue in this proceeding. During the latter part of 
1931 or the early part of 19382 decedent told his 
attorney that he was planning to make a gift to 
his son George of approximately $100,000 in securi- 
ties, because the latter had sustained substantial 
losses in the failure of the stock and bond firm of 
which he had been a partner. The attorney advised 
that because of the failure of the firm George had 
a contingent liability and would probably lose any 
property which might be transferred outright to 
him at that time. He therefore recommended that 
decedent make a will in which any property intended 
for George would be tied up so that his creditors 
could not reach it. Followmg this advice, the 
decedent, on February 23, 1932, executed a will 
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which provided that, in the event of his death, the 
inheritance intended for George would remain in a 
spendthrift trust. 

After George was discharged in bankruptey of 
debts amounting to about $1,000,000, the decedent, 
on July 25, 1935, executed another document which, 
with codicils, became his last will and testament. 
He provided therein for three specific bequests, 
$5,000 to his brother and $1,000 each to his sister- 
in-law and niece. The remainder of his property 
was devised and bequeathed to his son George and 
his grandson, Ralph. Ralph’s half was to be held 
in trust by George, the latter being directed to pay 
out of the income such amounts as [20] he should 
deem necessary for the support, maintenance and 
education of Ralph until he should reach the age 
of twenty one years, at which time one fourth of 
the trust estate was to be delivered to him. The 
trustee was given the power in his discretion to 
deliver the remainder of the trust property to the 
beneficiary at any time after he had reached the age 
of twenty five years, and, if he did not exercise this 
discretion, the trust was to cease and terminate 
when Ralph reached the age of thirty years, at 
which time he was to receive all of the trust property 
remaining in the hands of the trustee. 

This will was amended by a codicil dated March 
3, 1937, which made eertain changes in the time 
when part or all of the trust estate was to be 
delivered to Ralph by the trustee. 

On December 20, 1938, decedent made an absolute 
gift to his son of properties which, on the date of 
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the decedent’s death had a value of $79,290.98. 
On the same date decedent made a gift in trust 
for the benefit of his grandson Ralph of properties 
which, on the date of decedent’s death, had a value 
of $79,001.53. Decedent’s son George was named 
as trustee in the trust instrument. Under its pro- 
visions he was directed to pay out of the income 
of the trust such amounts as he deemed necessary 
for the support, education and maintenance of Ralph 
until he became twenty one years of age, and there- 
after he was to pay Ralph the income of the trust 
until he reached the age of twenty five, at which 
time all of the trust property was to be turned over 
to him and the trust was to terminate. No power 
to change, alter or amend the trust was reserved 
in the settler. 

Decedent, during the month of January, 1939, 
made absolute gifts to George and Ralph of cash 
and other properties, the value of which on the 
date of his death was $23,150 and $21,000 re- 
spectively. [21] 

The decedent paid Federal gift taxes on the gifts 
referred to above in the amounts of $7,547.06 for 
1938 and $5,374.12 for 1939. 

Additional codicils were added by the decedent 
to his will on December 24, 1938, January 18, 1939, 
and February 9, 1939. They referred to the specific 
bequests in his will of $1,000 each to his sister-in-law 
and niece, and $5,000 to his brother, stated that these 
amounts had been given to them on the respective 
dates, and that they were advancements made *‘in 
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lieu of”? and ‘‘in payment of’’ the bequests during 
his lifetime. 

After making these transfers, which amounted to 
$209,442.51, the decedent retained, until the time 
of his death, cash and other properties having oa. 
total value of $142,605.39. 

About five or six years prior to his death, the 
decedent, while crossing a street in San Jose, Cali- 
fornia, was struck by an automobile. The injury 
sustained by him probably broke a muscle and 
caused an inside hemorrhage over his right hip. 
During the six or eight weeks following the accident, 
the attending physician withdrew from the injured 
Side several quarts of fluid. The injury left the 
decedent with a large depression in his right side, 
and thereafter the side bothered him. At times he 
would say: ‘‘This automobile injury has come back 
on me.’’ He complained of having a ‘“‘rheumatism 
pain’’, and had an electric ring which he sat on 
and put around him. He said the ring soothed and 
helped him. Prior to the automobile accident the 
decedent had always enjoyed good health, had never 
been bedridden or hospitalized, and had seldom 
required the attention of a physician. [22] 

On May 18, 1938, the decedent had a paralytic 
stroke, and, for a time, was unable to use his left 
hand and left lower extremity. He had fallen, while 
alone, but had managed to get to his bed where he 
was found by his housekeeper and nurse, who 
called the doctor. The nurse told the doctor that 
the decedent’s son wanted him to visit the decedent 
every day so she could tell him (he residing i 
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another city) how his father was getting along. 
During the period from May 21 to June 23, 1938, 
the doctor visited the decedent twenty eight times. 
At the time of his last call, on June 22, 1938, 
decedent’s left leg had improved and he was able 
to stand by the bed with the use of crutches for 
support. He was not able to walk unassisted at. 
that time. For a while he had to have someone 
help him into his automobile when he went riding. 
His condition improved, however, and his limp 
‘cleared up almost entirely.”’ 

Decedent was a member of the Knights Templar 
organization, and it furnished him with a wheel 
chair, which was kept in his garage. The wheel 
chair was used some; but decedent did not like to 
ride in it and his nurse did not like to push it. 
He was very independent, often refused proffered 
assistance, and at times walked without his cane. 

After his illness in 1938 the decedent spent 
much of his time sitting on the porch of his home 
or in the front room, looking out of the window. 
He usually retired early and got up early. He 
was always in good spirits and never talked about 
death. He was a director of a building and loan 
association, and during the year 1938, missed only 
two of the monthly meetings of the directors. He 
participated actively in the discussions at these 
meetings. In the early part of 1939, he visited the 
offices of the association ‘‘a couple of times’’ and 
on at least one occasion told the counsel for the 
association that [23] he had walked down. The 
office was five blocks from decedent’s residence. 
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During 1939, decedent shaved himself with an 
electric razor, and had his hair eut at a barber 
shop approximately once every three weeks. He 
frequently walked to the barber shop, which was a 
bloek from his home. 

On the night before Christmas of 1938, decedent 
walked down to the Masonic Temple with his house- 
keeper and nurse. He personally attended to all the 
details of the Christmas breakfast of the Knights 
Templar organization, of which he was in charge, 
and took great pains to see that all of the tables 
were fixed right, that the ladies waited on the tables, 
and that the hams were cut right. He also made a 
little talk to the members. He attended the Christ- 
mas breakfast in a wheel chair. His nurse ‘‘took 
him down”’ to the Masonic Temple where the break- 
fast was served. 

From June 22, 1938, until the date of his death 
the decedent was not treated by any doctor, except 
that on December 26, 1938, he received treatment 
for an inflamed eye. 

The decedent died on June 29, 1939. The cause 
of death was an extra peritoneal hemorrhage due 
to rupture of the left hypogastric artery, which could 
have been caused by a fall in the bathroom the 
morning of his death. Contributory causes were 
chronic interstitial nephritis with cystic degenera- 
tion of the right kidney and senility. The con- 
tributory caused, other than senility, were revealed 
by an autopsy. The decedent had never complained 
of, or been treated fox, the conditions disclosed by 
the autopsy. 
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The respondent determined that all of the gifts 
and transfers made by the decedent during the 
period December 20, 1938, to the date of his death, 
except the $5,000 given to his brother, were made 
in contemplation of death. He therefore increased 
the gross estate by the aggregate amount thereof 
($204,442.51) 

The transfers by the decedent, aggregating 
$204,442.51, were made in contemplation of death. 

[24] 
OPINION 


The principal issue is whether respondent erred 
in determining that the transfers were made in 
contemplation of death and hence that the value 
of the property transferred is to be included in 
gross estate under section 811 (d) of the Internal 
Revenue Code.! The question is essentially one 


Sec. 811. Gross Estate. 

The value of the gross estate of the decedent 
shall be determined by including the value at the 
time of his death of all property, real or personal, 
tangible or intangible, wherever situated, except 
real property situated outside of the United States. 

* * oe * 


(c) Transfers in Contemplation of, or Taking 
Kiffect at Death.——To the extent of any interest 
therein of which the decedent has at any time made 
a transfer, by trust or otherwise, in contemplation 
of or intended to take effect in possession or enjoy- 
ment at or after his death, or of which he has at 
any time made a transfer, by trust or otherwise, 
under which he has retained for his life or 
for any period not ascertainable without ref- 
erence to his death or for any period which does 
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of fact, to be determined from a consideration of 
all the pertinent facts and circumstances, First 
National Bank of Boston v. Commissioner, 63 Fed. 
(2d) 685; Flack v. Holtegel, 93 Fed. (2d) 512; but 
the respondent has the advantage of two rebuttable 
presumptions—one, that his determination is correct, 
Hickwire v. Reinecke, 275 U. S. 101; Welch v. 
Helvering, 290 U. S. 111, and the other given by 
the statute, since the transfers were of a material 
part of decedent’s property and were made by him 
without consideration within two years prior to his 
death. [25] 

Finding has been made that the transfers were 
in contemplation of death. Conclusion must there- 
fore be reached that the respondent committed no 
error in including the value of the property in 
decedent’s gross estate. The evidence, in our judg- 
ment, clearly supports the finding, independent of 
the presumptions to which reference has been made. 
A brief resume of the evidence and the principles 
established by decided cases will not be amiss. 


not in fact end before his death (1) the posses- 
sion or enjoyment of, or the right to the income 
from, the property, or (2) the right, either alone or 
in conjunction with any person, to designate the 
persons who shall possess or enjoy the property or 
the income therefrom; except in case of a bona fide 
sale for an adequate and full consideration in 
money or money’s worth. Any transfer of a 
material part of his property in the nature of a 
final disposition or distribution thereof, made by the 
decedent within two years prior to his death without 
such consideration, shall, unless shown to the con- 
trary, be deemed to have been made in contemplation 
of death within the meaning of this subchapter; 
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‘Contemplation of death’’, as used in the statute, 
requires that the triers of fact apply a subjective 
test and attempt to ascertain from the available 
facts ‘“‘the state of mind’’ of a donor whose lips 
have been sealed by death. United States v. Wells, 
283 U.S. 102. Decided cases, at best, are of com- 
paratively sight aid; for the facts are as varied as 
the personalities of the donors. Collectively they 
suggest that all proper evidence, even circumstantial, 
should be considered, Farmers’ Loan & Trust Co. 
v. Bowers, 68 Fed. (2d) 916, certiorari denied 293 
U.S. 565; and ‘‘hardly any fact is too minute for 
consideration.’’ Paul, Federal Estate and Gift 
Taxation, p. 244 and note. ‘“‘The differentiating 
factor must be found in the transferor’s motive. 
* * * the motive which induces the transfer must 
be of the sort which leads to testamentary disposi- 
tion.’’ ‘‘There can be no precise delimitation of 
the transfers embraced within the conception of 
transfers in ‘contemplation of death’ as there can 
be none in relation to fraud, undue influence * * * or 
other familiar legal concepts * * *.’’ United States 
v. Wells, supra. [26] 

What was decedent’s motive in making transfers 
of approximately 60 percent of his properties when 
he was nearly 84 years of age? Petitioner urges 
that the purpose of the transfer to the grandson, 
Ralph, was to make certain that he would get a 
college education at Stanford University and to 
set him up in business later. The purpose of the 
transfer to the son, George, is said to have been to 
carry out a policy, long pursued by decedent, of 
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making liberal gifts to him during his lifetime 
and to equalize the gifts to him with the gifts to 
the grandson. No attempt is made to explain his 
motive in advancing the time of payment of the 
$1,000 bequests to his sister-in-law and niece. Re- 
spondent insists that the transfers were made at a 
time when advanced age and incapacitation must 
have suggested to decedent that the end was drawing 
near, that they were strictly in accordance with 
the intention indicated by him in his last will, and 
that they were testamentary in character. 

There is no dispute concerning the value of the 
transferred properties. Twelve witnesses, including 
three physicians, several neighbors of decedent, his 
son, his attorney, and his housekeeper and nurse, 
testified at length with reference to his physical 
condition, his activities, and statements made by 
him both before and after the transfers were made. 
There is some conflict in the testimony of these 
witnesses with reference to whether the decedent 
was hit on the right or the left side at the time 
of the automobile accident, and the nature of his 
illness in 1938. The evidence indicates that the 
decedent’s injuries as a result of the automobile 
accident were to his right side and we have so 
found. It is also clear that the decedent suficred 
a paralytic stroke in May, 1938, which affected the 
left side of his body; and, while he had partially 
recovered from it, the after effects, together with 
the disability resulting from the automobile accident 
and general senility, had caused him to become 
pretty much of an invalid. [27] 
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The burden was on the petitioner to show that 
decedent’s gifts in December, 1938, and January, 
1939, were motivated by impulses primarily asso- 
elated with life. United States v. Wells, supra. 
There is very little evidence in the record upon 
which to rest a finding that any of his gifts were 
in this category. The implication from most of 
the evidence is to the contrary. In his will executed 
in 1935, decedent, after making specific bequests of 
$1,000 each to his sister-in-law and niece and $5,000 
to his brother, provided that one half of the residue 
of his estate should go to his son and that the 
other one half should go to a trust created for the 
benefit of his grandson, Ralph. The gifts made 
by him in December, 1938, and January, 1939, made 
the same disposition of approximately sixty per- 
eent of his properties. His sister-in-law, niece 
and brother each received the same amount that 
would have been received under the will; and abso- 
lute gifts of securities having a value of $102,440.28 
were made to George, while securities having a 
value of $100,001.53 were transferred to, or for the 
benefit of, Ralph. 

The time and manner in which the transfers were 
made indicate that they were substitutes for testa- 
mentary dispositions of decedent’s property. In 
the case of the gifts to his sister-in-law, niece and 
brother, he was careful to point out that they were 
‘“in lieu of’’ the provisions made for them in his will. 
It was unnecessary to make similar statements con- 
cerning the gifts to his son and grandson since the 
will provided that each was to receive one half of 
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the residue of his estate and anv transfers made to 
them during decedent’s lifetime merely diminishd 
the residuary estate. It is a significant fact, how- 
ever, that the decedent followed the intention ex- 
pressed in his will of dividing his property, per 
stirpes. [28] 

Examining in more detail the contentions made 
by petitioner and the evidence relied upon in support 
of them, it will be noted that Ralph entered Stanford 
University in the fall of 1938, at which time decedent 
gave him a check for $500 to pay his tuition. 
Ralph’s age at that time is not shown; but it 1s 
obvious he was less than twenty-one. Decedent 
must have known, in the latter part of 1938, that 
Ralph had no immediate need for any large sum 
of money and that several years would elapse before 
he could embark on a business career. So long as 
decedent lived he was in a position to furnish 
Ralph with funds required, either for his education 
or for business. He had made adequate provision 
in his will to take care of Ralph’s needs after his 
death. We do not doubt that decedent wanted 
Ralph to become ‘‘a good business man and not a 
fiddler,’’ as some of the witnesses stated, and that 
his intention was to make Ralph ‘‘absolutely in- 
dependent’”’. That, however, does not satisfactorily 
explain why he should have advanced the time of 
enjoyment by Ralph of such a substantial portion 
of his property. The record is devoid of any inti- 
mation that he was endeavoring to school his grand- 
son in the handling of money and the inference 
is to the contrary; for the major portion of the 
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property given to him was to be administered by 
his uncle, as trustee, and the trustee was to pay 
out of the income only such amounts as he should 
deem necessary for the boy’s ‘‘support, education 
and maintenance.’’ Inasmuch as the trust then 
created for Ralph was in essence the same as the 
trust which was to be set up after decedent’s death, 
it is difficult to see why it was created, if it were 
not for the reason determined by the respondent. 
[29] 

The gifts to the son seem to be in the same 
category. Petitioner urges that one reason for the 
gifts to him was decedent’s desire to give him an 
amount equal to that given to Ralph. An intention 
to divide his estate equally between George and 
Ralph is clearly evidenced by the terms of decedent’s 
will; and the fact that he provided each should 
receive approximately the same amount of his prop- 
erty when he made the gifts in December, 1938, 
and January, 1939, shows that there was no change 
in this plan. This, however, does not explain the 
decedent’s motive in advancing the time of the en- 
joyment of George’s share of his property. The 
contention that the gifts to the son were but a 
continuation of a policy of more than thirty years 
of making liberal gifts to him is also not proved. 
It is true that decedent had given George $30,000 
as a wedding present in 1913, $10,000 some time 
between 1913 and 1930, and $40,000 when he went 
into business in 1930; but there is no evidence that 
the decedent had made any gifts to George after 
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1950 until the gifts now in issue were made. In 
our judgment the gifts to George in 1938 and 
1939 cannot be attributed to any long continued 
policy or practice. They, like the gifts to Ralph, 
appear rather to have been made as _ substitutes 
for and in lieu of testamentary disposition of his 
property. 

Petitioner attempted to picture decedent as being 
in good physical condition during the latter part 
of 1938 and the early part of 1939 when the gifts 
were made. Some of the evidence relied upon is 
that with reference to the Christmas party of the 
Knights Templar, the fact that he attended some 
of the meetings of the board of directors of the 
building and loan association, made some trips to 
the barber shop, was able to get about his home, 
and took a few automobile rides. An examination 
of all of the evidence in connection with [30] these 
events militates against petitioner. Thus, the record 
shows that the breakfast was attended in a wheel 
chair and that the decedent was then suffering 
from the effect of the partial stroke as well as 
from the earlier automobile accident. On some of 
the occasions when he attended the director’s meet- 
ings he was brought there in an automobile fur- 
nished by the association. When he determined 
to make the gifts in December of 1938 he had 
George secure the stocks and bonds from his safety 
deposit box and bring them to him at the house. 
He then had George call his attorney on the phone 
and in response thereto the attorney called at 
decedent’s home to discuss with him the details of 
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the trust which he intended to create for Ralph. 
On at least some of the trips to the barber shop 
the decedent was assisted by his housekeeper and 
nurse. It is no doubt true that decedent was of a 
jovial disposition and did not discuss death at any 
length with those with whom he associated; but 
he must have known that the sands of life were 
fast running out, that his life expectancy was short 
and that it was highly desirable his house be put in 
order. He was almost 84 years of age when the 
gifts were made—his exact age at the time of death 
was 84 year's, 3 months and 5 days—and was spend- 
ing most of his time in a chair on the porch or 
at the front window of his home. The normal 
activities of a busy life had all but ceased. He was 
tax conscious, as is indicated by the fact that he 
deliberately divided the gifts between 1938 and 
1939 in order to minimize his tax Hability. It would 
be closing our eyes to the obvious to hold that 
thoughts of death did not enter into his mind and 
motivate the transfers. While age alone is not a 
decisive test, Flack v. Holtegel, supra, it may well 
tip the scales where other facts strongly point to 
testamentary disposition. [31] 

The present record, in our judgment, supports 
respondent’s determination that the gifts made by 
decedent in December, 1938, and January, 1939, 
were in contemplation of death as that term is 
defined in United States v. Wells, supra. We there- 
fore respectfully decline to disturb it. In view of 
the conclusion which has been reached, it is unneces- 
sary to discuss or decide the second question, 1. e., 
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whether the value of the property transferred in 
trust on December 20, 1938, should be included in 
the gross estate of decedent under the provisions of 
section 811 (d) of the Internal Revenue Code. 


Judgment will be entered for the respondent. 
Enter: 


Entered Apr 13 1948 [32] 
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United States Board of Tax Appeals 
Washington 


Docket No. 108007 


ESTATE OF ADOLPH J. KOCH, GEORGE 


KOCH, EXECUTOR, 
Petitioner, 


VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the determination of the Court, as 
set forth in its Memorandum Findings of Fact and 
Opinion, entered April 13, 1943, it is 

Ordered and Decided: That there is a deficiency 
in estate tax of $22,544.18. 

[Seal] (S) ARTHUR J. MELLOTT 

Judge. 
Enter: 


Entered April 14, 1943. [33] 


Commissioner of Internal Revenue 4g 
The Tax Court of the United States 
[Title of Cause.] 
REPORTER’S MINUTES 


Hearing at Santa Clara County Courthouse, 
Superior Court Room No. 4, San Jose, California, 
on the 21st day of November, 1942, at 9:45 o’clock 
A. M. 

The above-entitled proceeding came on for hear- 
ing on this 21st day of November, 1942, before the 
Honorable Arthur J. Mellott, Judge, The Tax Court 
of the United States, at San Jose, California, pur- 
suant to notice of hearing heretofore given, where- 
upon the following proceedings were had, to-wit: 


Appearances: 
GERALD 8. CHARGIN, Esgq., 


(507 First National Bank Building, San 
Jose, California) appearing as counsel 
for petitioner. 


ARTHUR L. MURRAY, Esgq., 


(508 Sharon Building, San Francisco, Cali- 
fornia) Special Attorney for the Com- 
missioner of Internal Revenue. [35] 
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Whereupon 
GEORGE ADOLPH KOCH 


was called as a witness for and on behalf of the 
Petitioner and having been first duly sworn was 
examined and testified as follows: 


The Clerk: What is your full name, please? [40] 
The Witness: George Adolph Koch, K-o-c-h. 


Direct Examination 
By Mr. Chargin: 
Mr. Koch, where do you reside at this time? 
J am at the Durant Hotel in Berkeley. 
And what is your principal occupation ? 
T am manager of the Durant Hotel. 
And you are the son of Adolph Koch? 
That’s right. 
When did your father die? 
J didn’t get that. 
When did your father pass away? 
Why, I haven’t the exact date; in ’39. 
Sometime in June, 1939? 
That’s right. 
. And where was he living at the time of 
his death? 
At 285 South Third Street, San Jose. 
285 South Third, San Jose. Who was living 
with him at that time, if anybody? 


OPoPO&OPOrPOo Poe 


ad 


A. Well, Mrs. Compton was housekeeper for him. 

Q. Mrs. Compton was a housekeeper at the 
place ? A. That’s right. 

Q. That property was his own property? 

Bu, GRE 
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Q. And your mother had predeceased your father 
some [41] time? A. That’s right. 

Q. When did she pass away? 

A. Oh, five or six years before. I just don’t 
remember. 

Q. I see. And so your father was living alone 
at that home, other than the housekeeper ? 

A. That’s right. 

Q. (Continuing) At that time. And now, did 
your father give you any gift of money or property 
during the year 1917? A. Yes. 

(). How much in 1917, roughly speaking ? 

A. Well, he gave me $40,000.00. 

Q. Forty thousand? A. That’s right. 

@. What year was the forty thousand dollars? 

A. You asked me about 1917. If you will let me 
explain. 

@. All right, explain. You say then that he 
gave you $40,000.00 in 1917, is that correct? 

A. Well, I just don’t remember the date. I was 
in the stocks and bond business, if that 1s what you 
refer to, when he made me a gift of the money. 

Q. No. I don’t mean to confuse you, but I 
believe [42] that question of a gift to go in business 
was subsequent to that time, considerably. 

Mr. Murray: If Your Honor please, I will object 
to some of these questions as being too leading. 

The Judge: Overruled. 

By Mr. Chargin: 
Q. Well, I will put it this way: When you 


46 George A. Koch vs. 


(Testimony of George Adolph Koch.) 
went into the stocks and bond business, how much 
did your father give you? 

A. Forty thousand dollars. 

@. And have you any idea what year that was? 

A. That was in around 1930 or ’31. 

Q. Nineteen twenty what? A. 1930; ) a8 

@. All ‘ight, 1930 or “Sill And that vee 
$40,000.00. And what business did you go into? 

A. A brokerage business. 

®. With whom? A. Gorman & Kaiser. 

Q. Gorman & Kaiser. And you were what, a 
partner in that business? 

A. I was a partner. 

@. Now, I will ask you this: When, about, 
did you get married ? 

A. Married the first time in 1913. [43] 

@. 19138. Do you know whether or not you re- 
ceived anything from your father at or about that 
time ? 

A. A little later on he made me the present of 
a set of flats? 

Q. <A set of flats. And where were these flats 
located ? A. 144 Funston Avenue. 

And that is in San Francisco? 

That’s right. 

What was the value of those properties? 
Thirty thousand dollars. 

Thirty thousand dollars. After 1913 did 
your father give you any further gifts? 

A. Not that I reeall at present. 


OPO? 
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Q. Not that you recall. Do you recall any 
gift from 1913 to 1930, at one time of ten thousand 
dollars ? 

Mr. Murray: If Your Honor please, I object to 
that as being definitely leading. 

The Judge: Well, it is a little leading, but I 
think it is perhaps preliminary. The objection will 
be overruled. 


By Mr. Chargin: 

@. You may proceed. 

A. These things I do recall, yes, even if they 
are leading. My father did give me a gift of ten 
thousand [44] dollars. 

@. When did he give you that, have you any 
idea? 

A. Oh, I don’t remember; it was between the 
time he gave me the flats and I got the other money 
from him. 

@. How was it given to you? 

A. It was given to me in eash. 

Q. I see. At one time? A. Yes. 

@. I see. What was the condition of your 
father’s health in 1938 and 737? 

Mr. Murray: We object to that, if Your Honor 
please, calling for conclusion of the witness. 

Mr. Chargin: I will put it the other way: 
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By Mr. Chargin: 

Q. Was your father suffering from any illness 
fin, IIe 

Mr. Murray: Object to that, if Your Honor 
please, calling for conclusion. 

The Judge: Well, he may state facts, whatever 
they are, of what he, himself, observed as to his 
apparent condition. 

A. You want me to state the facts? I never had 
ever seen my father sick in his hfe, and he never 
had a sick day or a doctor in his life that J ever 
knew of until he was hit with an automobile. [45] 


By Mr. Chargin: 

@. When was he hit with an automobile? 

A. Oh, I just don’t remember the date. You 
have the records of it there. A few years, five or 
six or seven years before he died. 

Q. Some seven years before he died? 

A. Yes. But I never saw my father ever have 
a sick day in his life. 

Q. And do vou know the circumstances under 
which he was hit ? 

A. If I can reeall it, he was going to some kind 
of a Masonic meeting or to a banquet up here on 
San Pedro and Market Street. He was always a 
man that was very active and rushing around, and 
he rushed across the street and he didn’t see the 
automobile and it hit him. Those are the only facts 
ime | know of. 

©. Was he a pedestrian, walking? 
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A. Yes, he was walking. 

Q. I see. 

A. I might say along that line, if you want 
facts, that I believe Mrs. Compton wanted to get 
a doctor, and he wouldn’t have a doctor. Then the 
insurance company came to see him and he said ‘‘I 
don’t want to see you.’’? They wanted to make a 
settlement. He says ‘‘I don’t ask for any settle- 
ment.’’ But I believe they forced $500.00 on him, 
but he [46] gave it away to charity or something. 
I just don’t remember the facts. 

@. What portion of his body was injured at that 
time ? 

A. He was hit right back here (indicating left 
hip) and I didn’t realize how bad he was hurt until 
Mrs. Compton showed me when he was in bed one 
time. He had quite a hole in his back there. I was 
really surprised. You could put your fist init. But 
that came from that automobile injury 

Q. Did that injury give him any subsequent 
trouble or bother? 

A. Well, he used to say—He said ‘‘There is 
nothing the matter with me,”’ he said, ‘‘this auto- 
mobile injury has come back on me.’’ That is the 
only thing that he ever mentioned. 

Q. Did you visit your father very often in 1938 
or 7°39? 

A. I moved to San Francisco in 1908, and I 
made an average trip to see my mother and father 
of twice a week during those thirty years. And I 
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kept that up continually during the last thirty 
years. Sometimes I came oftener than that. When 
my mother was sick I came down every night. 

Q. Was your father—what was his business ac- 
tivity during the years 1937 and ’38 and ’39, if 
you know ? 

A. Well, he naturally had his own business to 
take care of, [47] but he was active in the Building 
& Loan Association. 

Q. Which Building & Loan Association ? 

A. San Jose Building & Loan Association. 

Q. San Jose Building & Loan Association. And 
what was his capacity with regard to that associa- 
tion ? A. He was a director, then. 

Q. He was a director there? 

A. He had been president for years, and then 
they sold the institution; they kept him on for five 
years for good will, and then the institution went 
through the wringer, like a lot of institutions, after 
he left, so at his age they asked the man to come 
back and take a directorship and an active interest 
to put the institution back on its feet again. And 
today it is one of our leading institutions and in good 
financial shape. He was over eighty years of age 
at that time. 

Q. Your father was eighty years of age when 
he went back? A. Over that. 

Q. (Continuing) To active participation ? 

A. I think he was eighty-two. 

Q. And what was his position on the Board? 
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A. I don’t know. I think he was a director. 

Q. Just a director. Now, with reference to the 
gift that you received to go in the stock and bond 
business: [48] Would you please relate as to what 
took place with regard to that business? Did that 
business fail ? 

A. Well, I was a partner, and there were thir- 
teen of us. Mr. Gorman had 51 percent interest. 
He took a position on a stock called General The- 
aters Equipment, a confidential position, where in 
a pool we were to keep the price of the stock up 
to 60—which they didn’t pool in those days—the 
stock dropped to four or five and the institution 
failed. So, that is the story. 

Q. And when you failed did you have any per- 
sonal liability under that setup ? 

A. Well, we all had a personal lability, and as: 
partners, and we all went through bankruptcy. The 
firm went—we went through bankruptcy for a mil- 
lion dollars individually, apiece. 

Q. And what year was that you went through 
bankruptcy ? 

A. Qh, it took about six or seven vears to clean 
it up. I don’t remember. 

Q. Do you know whether your father had made 
any wills during that time, about that period, 
around ’30, ’35, for or on your behalf? 

A. Well, he had made a will, but I didn’t ask 
him what his will was. But during that time I 
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had a brother-in-law whose father was very ill, 
and my brother-in-law was [49] also in the stock 
and bond business, and his attorney made a spend- 
thrift will for him, and I told my father about it, 
and my father, to protect me, made a spendthrift 
will at the time covering me. I believe after he 
died he changed that spendthrift will to the will 
that is on record today. 

Q. You mean after that time, not after he died. 

After that time he changed his will again? 

A. I mean to say after the bankruptcy was 
settled. 

Q. Yes. 

A. He changed the spendthrift will to the will 
that is on record today. 


Q. I see. A. Is that clear? [50] 
Q. On or about December 28th, 1938, did your 
father give you any money? A. Yes. 


Q. All right. And how much was it? 

A. Well, I just can’t recall the amounts. Il 
say this, if I can tell my story it would be better, 
Judge. 

Q. No, haven’t you an idea of about how much 
it was? 

A. Yesand no. Iwill say this: My sister died 
at childbirth and left a boy, and my father left this 
boy and myself money, and on account of difficulties 
with the boy’s new mother, my father and the step- 
mother had difficulties on account of the boy being 
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educated. The boy lived with my mother and 
father until he was, oh, seventeen or eighteen years 
of age. [51] 

What was this boy’s name? 

Ralph Swickard. 

And what relation was he to you? 

He is my nephew. 

Yes. 

And this boy was closer to my folks than I 


roroOr& 


was. It was one of those things where my mother 
and father took it much to heart. My sister died 
and they wanted him to have everything, especially 
what my boy has. I have a boy and he went to 
Stanford. 

Q. Apart from your own matters. 

A. All right. 

Q. What happened about the delivering to you 
of any money at that time, at or about that time? 

A. Well 

Q. Or securities? 


A. He wanted this boy to have a good education, 
and he wanted him to go to Stanford. So he gave 
him some securities to take care of his education. 

Q. Yes. 

A. At the same time he said he wanted to give 
me a like amount, and that was the amount that 
was given to me the first time. 

Q. You don’t recall the amount? 

A. No, I don’t know what it was. [52] 
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Q. Who was present when these were given to 
you? 

A. I don’t think there was anybody present that 
I know of. I don’t remember anybody. 

Q. Well, where were they given to you, what 
place, at the home or uptown, or where? 

A. Why no, he had a safe deposit box. I al- 
ready had his key. And I just don’t remember, I 
suppose we went down to the bank, and we took 
the securities that way. I got them and transferred 
them. I just don’t remember how we handled 
them. 

@. Was there anything in writing at that time, 
made at that time? A. Not that I remember. 

Q. Not that you remember. Did he give any- 
thing to the boy, the grandson, at that time? 

A. In the way of money or securities? 

Q. Or securities, yes. 

A. Why, I just—I don’t remember. I believe 
there were securities transferred at that time. 

Q. I see. 

A. I think there was some money given at that 
time, too. 

Q. In December of 1938, was your father able 


to get about? A. Yes. [53] 
Q. Or was he bedridden? He was able to get 
about ? A. That’s right. 


Q. Did he own an automobile at that time, dur- 
ing the year °38? ee ess 
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Q. Was he able to drive it, himself? 

A. Yes. 

@. What kind of an automobile was it? 

A. Dodge coupe. 

Q. Dodge. Did you ever see him driving the 
automobile ? A, Sure. 

Q. Do you know whether he ever drove the auto- 
mobile in 1939? 

A. Idon’t remember. I think he drove it right 
up until the time he was sick. He had been up to 
see me in San Francisco just previous to that. 
Q. What time was that when he came up to 
see you and drove his car? 

Mr. Murray: Well, just a minute. I object to 
that question, when you say ‘‘he drove his ear.’’ 


By Mr. Chargin: | 

Q. All right, what time did he come up to see 
you, do you know? 

A. I ean’t remember. Just previously to the 
time [54] he got sick. 

Q. Well, when did he get sick? 

A. Well, I don’t just recall the exact date. It 
is on record there. 

Q. When he came to see you how did he get to 
San Francisco? A. Drove his automobile. 

Q. He drove his automobile. And are you able 
to state whether in ’38, or ’39, or ’37, or when? 

A. I ean’t tell you; it was right before he got 
sick. 
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Q. Well, how long? I will put it this way: 
With reference to time, how much previous to his 
death was this? 

A. I wouldn’t be able to say, I don’t remember. 
It is so far back. 

Q. Wouldn’t be able to say. With regard to 
the transfers made in January of 1939, do you re- 
call the circumstances under which they were made 
to you? 

A. Well, I suppose the same way as the other 
transfers; they were just transferred to me, given 
to me. 

Q. Do you know how much, Mr. Koch? 

A. How much? 

@. Yes, how much it was in January, about, 
that you received, in 1939? 

A. No, I don’t. I just don’t recall that. 

Q. You do not recall. Do you know how much 
money [55] your father left at the time of his 
death, other than the transfers made to you and 
your nephew? 

A. Oh, roughly I would say one hundred and 
twenty-five to fifty thousand dollars. 

Q. One hundred and twenty-five to fifty thousand 
dollars. That is additional, besides the money that 


was given to you and to 
Aue Phat Sree 
Q. (Continuing) Ralph Swickard? 
Ay ABnee Sea Ked oly. 
Q. Where is Ralph today? 
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A. Well, he was inducted, went to Monterey, and 
I heard that he was up to Pittsburgh, up to Camp 
Pittsburgh, so I drove up there last Sunday to see 
him, and waited for a couple of hours, and they 
were unable to get him. And I got a letter from 
him yesterday—he didn’t mention where he was go- 
ing or what he was doing—but I understand that 
is a point of embarkation. His mother, I called her - 
up, she told me that he said he thought he was on 
his way to Australia. They will only give the boy 
a four-hour furlough. 

@. He is not available, then, for this proceed- 


ing? A. I couldn’t even see him. 
@. Allright. When you say ‘‘she’’ you referred 
to his mother? A. His stepmother. [56] 


@. His stepmother. And where is his father 
at the present time? 

A. His father died two days before he was in- 
ducted. 

Q. All right. His father is now dead. To re- 
eall the circumstances or what happened to your 
father on or about the day previous to his death, 
where were you on the 28th of June, of 1939, with 
regard to your father? 

A. Well, I wouldn’t say the exact date, but— 
you say the day before he died? 

Q. Yes, a day or two before his death. 

A. Well, I came down, oh, several days before. 
IT am pretty sure I came down the day before he 
died. 


a8 George A. Koch vs. 


(Testimony of George Adolph Koch.) 

®. Yes. 

A. And I was in San Francisco and I was mana- 
ger of the Whitcomb Hotel, I was there at the 
time, and I came down that night like I had heen 
down several nights before, and days before. 

@. And where was your father when you came 
down to see him? A. Pardon me? 

Q. Where was your father when you came down 
to see him? A. He was in the front room. 

@. Yes. Was he up and around or bedridden, 
or what? 

A. No, he wasn’t in bed; he was in the front 
room, [57] sitting in a chair. 

Q. What was his condition, as to his health, 
then? 

Mr. Murray: Object to that, if Your Honor 
please, except from observation. 

Mr. Chargin: Well, all righé. 


By Myr. Chargin: 

@. What did you observe as to his condition at 
that time? 

A. Well, I didn’t observe that he was any differ- 
ent than he had been previous, on the days that I 
had seen him before. 

Q. All right. When did he die, and under what 
circumstances ? 

Mr. Murray: Object to that ‘‘under what cir- 
cumstances.’’ 

The Judge: Were you present? 

A. Yes. Mrs. Compton phoned me, she said 
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‘*Your father wants you to come right away.’’ So 
I got in the machine and came down. And he was 
in bed, and he said ‘‘George, I can’t stand this any 
_longer,’’ he says, ‘‘get Dr. McGinty,’’ he said, ‘‘to 
take me to the hospital and relieve me of this 
pain.’”’ I think he had urine pressure. But he 
said, ‘‘You will have to do something for me.’’ 
So I went next door and called Dr. McGinty, and 
the doctor said, ‘‘Well, what do you want to do, 
George?’’ And I said, ‘‘Well, I want— [58] my 
father wants to be relieved.’’ He said, ‘‘ Yes.’’ He 
was right there talking to us. He said, ‘‘ Yes, Doc- 
tor, I want to be relieved.’’ So, we called an am- 
bulance and we took him to the San Jose Hospital, 
and I went with him. 

Q. Isee. And do you know what date that was 
that he was taken to the San Jose Hospital ? 

A. No, I haven’t the record of the date. 

Q. How soon after that time that he was taken 
to the hospital did he pass away ? 

A. Well, I see the doctor just came in 

Q. You were there? 


A. Four or five hours; I just don’t remember. 


Q. Four or five hours. In other words, we want 
you to testify to whatever you know about the 
transaction, that is all. A. <All riche 

Q. We will have other witnesses. 

A. Four or five hours. 

Q. Four or five hours. And what time of the 
day or night was he taken to the hospital? 
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A. In the morning about nine or ten o’clock. 

Q. I see. And you say that when you first got 
there he was in bed. Do you know how long pre- 
vious to that time he had been in bed? 

Ae Nomivdonmiz 759i 

@. When he said to you he couldn’t stand it any 
longer, what was he referring to? 

A. Well, I think he had pressure, urine pres- 
sure. 

Q. I see. He was complaining to you about be- 
ing ill? A. Pardon me? 

Q. He was complaining to you about being ill? 

A. Well, he didn’t—No, he said he was in pain. 
He didn’t say he was ill, he said he was in pain. 

@. Yes. Did he tell you how it came about or 
anything, did he tell you how it came about, how 
he happened to have pain? 

A. No, he didn’t say anything. 

Q. So your testimony is that he died the follow- 
ing day, or that same day? 

A. He died that day. 

Q. Yes. In the afternoon or morning? 

A. Oh, I don’t just remember. 

Q. Were you a trustee for your nephew, Ralph 
Swickard ? A. That’s right. 

And a trustee of what? 

Well, trustee of his securities. 
How much were they, anv idea? 
Now or then? 


POPS 
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Q. Then. [60] 

A. Whatever the trust was at the time. I don’t 
remember. I think it was around seventy-five or 
eighty thousand dollars. 

Q. Seventy-five or eighty thousand dollars. And 
do you know when you became a trustee, about? 

A. No, I don’t. 

@. You don’t. Was that trust oral or was it 
evidenced by a writing? 

A. It was a written trust. 

@. How did it come about that you put it in 
writing ? A. I didn’t have it put in writing. 

®. What were the circumstances? 

A. My father did. 

@. Your father did. Well, who did it, if you 
know, and when? A. Faber Johnston. 

Q. Isee. And did you sign the trust? 

A. I don’t remember. 

Q. You don’t remember. Do you know whether 
he went to Mr. Johnston’s office ? 

A. Oh, he went there many times. 

Q. Many times. Who is Mr. Johnston? 

A. Mr. Johnston? 

@. Yes. A. He was my father’s attorney. 

[61] 

@. He was your father’s attorney. How long 
was he attorney for your father? 

A. Why, I guess all his life; his father was 
his attorney, I think, previous to the time that he 


was. [62] 
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DR. LELAND ALONZO CHILDERS 


was called as a witness for and on behalf of the 
Petitioner and having been first duly sworn was 
examined and testified as follows: 


The Clerk: And your full name? 
The Witness: Dr. Leland Alonzo Childers. 


Direct Examination 
By Mr. Chargin: 

Q. Dr. Childers, what is your profession? 

A. Practitioner of medicine and surgeon. 

Q. You are a surgeon and doctor of medicine. 
How long have you so been? [63] 

A. I have been practicing in San Jose fifteen 
years and a half. 

@. And are you licensed, duly licensed to prac- 
tice medicine in the State of California? 

J am. 

And for how many years? 

Fifteen and a half years. 

Fifteen. And previous to that time? 
Shrevesport, Louisiana; one year. 

And from what university did you graduate? 
. Tulane University, Louisiana, in 1926. 

Mr. Chargin: Now, just preliminarily, this is 
not for the purpose of introducing testimony from 
this witness. This man we would like to use as 
an expert to pass upon some testimony that will 
be elicited later on with regard to blood pressure 
and pulse of the decedent. There will be evidence 
brought out in the trial by subsequent doctors. 


>OPOPOo> 
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By Mr. Chargin: 

Q. Now, Doctor, if we have testimony in this 
case that would indicate that a man 83 or 84 years 
of age had a pulse of about 78, would it be possible 
under that condition to be suffering from a stroke 
at that time, with a pulse of 78? 

A. A pulse of 78 wouldn’t have any bear- 
ing—— [64] 

Mr. Murray: (Interposing) Just a minute. We 
will object to that as assuming facts not in the 
record; and furthermore on the basis that it calls 
for a conclusion that Your Honor is called upon 
to make, the matter of whether this man could 
have a stroke or whether he couldn’t is only one 
point in the evidence in issue before this court. 
And I object to that as calling for conclusion and 
assuming facts not in evidence. 

Mr. Chargin: Well, I am faced with this situa- 
tion, if the Court please: I realize that it is cer- 
tainly proper; this is all medical testimony first 
as to what will take place, and then have the expert 
give his opinion as to the condition, based upon 
that evidence. However, the doctor has to imme- 
diately leave, and I want to get him in here as 
an expert this morning some time. He has to be 
in San Francisco before twelve o’clock. 

The Judge: Well, if I understand you correctly, 
you expect to show by evidence subsequently that 
at least one of the diagnoses showed a pulse of 78. 
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Mr. Chargin: Seventy-eight. And also a blood 
pressure, as follows: Systolic 145 and Diastolie 75. 

The Judge: And you wish to elicit from this 
witness his opinion as to whether or not one having 
those symptoms would, in his opinion, have been 
suffering at that time from a stroke, is that cor- 
rect? [65] 

Mr. Chargin: That is correct; that is correct, 
Your Honor: 

The Judge: I will permit him to answer. 

Mr. Murray: May I have an exception? 

The Judge: The exception may be noted. 


By Myr. Chargin: 

@. Doctor, assuming that a person 83 or 84 
vears of age has a blood pressure, systolic of 145, 
diastolic of 75; a pulse of about 84; temperature 
98.2, is it possible for him at that time to be suffer- 
ing from a stroke? 

A. Itis not. The blood pressure evidence is the 
only evidence that we consider relative to a stroke. 
You asked about a pulse rate of 84 per minute, I 
believe. The pulse rate would have no bearing 
whatever upon a stroke. The mechanism of a 
stroke, or apoplexy, as it is commonly called, is an 
elevated blood pressure. The evidence given here, 
a systolic blood pressure of 145, diastolic 

G Of 75. 

A. (Continuing) of 75, is considered as a nor- 
mal blood pressure. So, it would be impossible 
with that reading at that moment, that that was 
taken, for the man to be suffering from a stroke. 
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The temperature was also mentioned. Ninety- 
e1ght—— 

Q. Ninety-eight point 

oO. 98.2. 

A. The temperature wouldn’t have any bearing, 
either; that is a normal temperature. 

Q. That is a normal temperature? 

A. Yes. 

Q. Approximately what would you have to have 
in blood pressure to have a stroke, how high a 
reading ? A. At least 200. 

@. About 200? 

A. 200 systolic and relatively low diastolic; say 
200 over 110, or 98, something like that, giving a 
high pulse pressure when one figure is subtracted 
from the other. 

Mr. Chargin: That is all. You may be excused. 

The Judge: Just a moment. 


A. Two? [66] 


Cross Examination 
By Mr. Murray: 

@. Doctor, I would like to ask you whether this 
opinion you have just given was based entirely 
on those figures at that moment? 

A. At that moment, yes, sir. 

@). Then—— 

A. As a hypothetical case given. 

Q. <A hypothetical case. And then it would be 
your opinion, would it not, that that did not neces- 
sarily govern some other circumstance that may 
have prevailed just before [67] or just after such a 
time ? 
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A. In order for the blood pressure to be ele- 
vated to the dangerous degree or approaching that 
of a stroke, it would require some severe activity 
of some sort. 

@. Yes, but it doesn’t necessarily follow that 
that couldn’t happen, is that right? 

A. That’s right. If the man were under some 
undue stress or emotion or exercise, or something 
of the sort. However, if he were remaining quiet, 
it is my opinion that the blood pressure would not 
be materially influenced from this which was stated. 

@. Doctor, I would like to ask you this: Would 
it not be possible for blood pressure to 1mmedi- 
ately descend from the 200 you were speaking 
about, right after a stroke? 

A. No. There wouldn’t be any material descent 
in the blood pressure following a stroke. 

@. You mean not at all? 

A. There would be some, yes, sir, but it wouldn’t 
descend to 145, unless the man were in complete 
collapse. 

Q. You mean it never would again, or just im- 
mediately after? 

A. Immediately afterwards. The chances are 
the pressure would be decreased somewhat from 
that. As we know the mechanism of a stroke is 
a breaking of the artery in the brain, that would 
no doubt lower the pressure to a [68] certain de- 
oree. In many eases death ensues at that time, 
and naturally the blood pressure goes straight on 
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down to zero, never does return. But where the 
stroke has not been fatal, the chances are the blood 
pressure would not be a great deal different. We 
will say in a hypothetical case of a man having a 
blood pressure of 220, he has a stroke, immediately 
afterwards if you would take the pressure maybe 
it would be down to 180. There would be an ele- 
vated blood pressure. It would not be a normal 
blood pressure. 

Mr. Murray: That is all. 


Redirect Examination 
By Mr. Chargin: 
@. That blood pressure as indicated, would be 
normal for a man his age? A. 145 over 80? 
Q. Yes. 
A. Yes, that would be a normal blood pressure. 
Mr. Chargin: All right. No further questions. 
The Witness: Thank you. 
(Witness excused.) 


Mr. Chargin: Mr. Johnston, Faber Johnston. 


Whereupon 
FABER L. JOHNSTON 


was called as a witness for and on behalf of the 
Petitioner and having been first duly sworn was 
examined and testified [69] as follows: 

The Clerk: Give your name, please. 

The Witness: Faber L. Johnston. 
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Direct Examination 
By Mr. Chargin: 

@. Where do you reside, Mr. Johnston ? 

A. 1220 Hedding Street, San Jose, California. 

@. And what is your occupation ? 

A. Attorney at Law. 

Q. Did you know Mr. Adolph J. Koch during 
his lifetime ? 

A. JI have known him for a great number of 
years; I couldn’t say exactly, but over thirty years. 

@. You are an attorney at law? 

A. Attorney at Law. 

@. Duly licensed to practice in this state? 

A. Yes. 

@. And how long have you been practicing in 
San Jose? A. Since 1915. 

@. Did you ever have professional dealings with 
Mr. Koch? 

A. Well, the first matter I handled for him per- 
sonally, entirely, I believe was in 1917 or 1918. 

Q. Yes. [70] 

A. Around that time. Before that I was in the 
law office with my father, and my father’s office 
was counsel for Mr. Koch. 

Q. I see. Did you, during the latter part of 
his life, become his counsel? 

A. I was counsel for Mr. Koch. In fact, we 
were quite friendly and he used to come in my 
office and consult with me practically with reference 
to every investment he made, or business trans- 
action which he made. 
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@. Over what period of time? 

A. Over the last ten or fifteen vears of his life- 
time. 

Q. The last ten or fifteen years of his lifetime. 
Are you the attorney. or were the attorney for the 
San Jose Building & Loan Association? 

A. I arn counsel for ther now, and I was coun- 


se] for thern frorn 1919 to 1935. And from 1935 
to “37, about 37, I was no longer counsel for them, 


although I was on the Board of Directors. Since 
that time I have been counsel for thern. 

Q. Since that time vou were counsel? 

A. At the present tirne I arn counsel. 

Q. Well, being counsel for the Building & Loan, 
did you meet Mr. Koch in a business way? 

A. Mr. Koch—I don't rermernber the date—but 
Mr. Koch was appointed a director of the Associa- 
tion. I was [71] counsel for the association prior 
to his being made a director. After he was a direc- 
tor of the association he was president of the corn- 
pany for quite a nurnber of years: I was counsel 
for it during that time. 

Q. And as counsel you had then business deal- 
ings with Mr. Koch? 

A. Practically every dav. 

Q. Yes. Did you attend the meetings of the 
Board of Directors during the vear 19387 

A. I did. 

(). And did vou see Mr. Koch at any of these 
meetings ? 

A. My recollection at first was that I saw him 
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at every meeting; in checking the record I find 
that he was absent at two meetings. 

@. Absent two meetings for what period of 
time? 

A. Well, I think it was two monthly meetings. 
They only had their meetings once a month, as a 
rule, unless there was something special. 

@. I mean, what year was this that you re- 
ferred to? A. I think it was in 1938. 

Q. 738. Do you know whether you ever saw him 
at a meeting of the association in 1939? 

A. I don’t remember or recall seeing him at a 
meeting of the Board of Directors, but I do know 
of seeing him at a meeting of the Securities or 
Finance Committee of the [72] company, several 
times in the directors’ room, when J would eall at 
the office he would be sitting in the back room 
talking with some of the officers of the company 
in connection with their loans. 

@. And that was in what year? 

A. 739, I believe. 

@. 739. When did you see him previous to his 
death, the last time previous to his death? 

A. Well, I saw him at least four or five days 
or a week prior to his death. 

@. Where did you see him? 

A. At his home. 

@. At his what? A. At his home. 

@. At his home. Did you ever see him in your 
office previous to his death, and if so, about what 
time ? 
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A. He called at my office at least once or twice. 

Q. Yes. 

A. Within—sometime in the first part of 739, I 
don’t remember the date. JI saw him at the Build- 
ing & Loan Association a couple of times, and I 
used to talk with him there and then help—walk 
with him across the street to the First National 
Bank. Because my office was in the First National 
Bank Building and the Building & Loan Associa- 
tion Office is almost directly across the street. [73] 

(). And do you know how he would either come 
or go from the Building & Loan Association during 
1938 ? A. Well—in 1938? 

@. Yes, 738. 

A. Well, sometimes he walked down. 

@. I see. Do you know—— 

A. Sometimes Mr. Cowell, the association em- 
ployee, would go down and get him in the auto- 
mobile of the association. He worked for the asso- 
ciation. 

Q. Where did Mr. Koch live? 

A. He lived on South Third Street. I don’t 
remember the number. 

Q@. And about how far is that in number of 
blocks from the Building & Loan Association? 

A. About five blocks, I should judge. Four or 
five blocks. 

@. Four or five blocks. And in some cases vou 
say he walked to and from the association? 

A. Sometimes. He told me he walked down; 
I never saw him walk down. 
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Q. Did you know that he walked over to the 
First National Building from there? 

A. He walked over because I walked over with 
him. 

@. Did you prepare any wills for Mr. Koch? 

A. I prepared several wills for Mr. Koch. [74] 

Q. Several of them. You heard Mr. Koch, 
George Koch, testify about the preparation of a 
spendthrift provision of the will. Do you reeall 
the circumstances under which that was executed 
and made? 

A. Well, in 1931, latter part of ’31 or first part 
of 732, Mr. Koch came into my office, and he had 
been talking about his son George who had lost 
considerable in the failure of Gorman Kaiser Com- 
pany, and he was going to transfer to him certain 
stocks and securities which he had. He asked me 
about it. As I remember—this is my recollection 
—it is my thought that he was going to transfer 
him a large number of shares of American T. & T. 
and some money. And I told him at that time 
that George Koch, because of the failure of Gor- 
man Kaiser Company, and because of his being a 
partner in that company, had a contingent lability 
because of its debts, and that if he transferred any 
property to George, if they sued him on it, he would 
probably lose it. And I suggested that the only 
way he should do was to make a will in which he 
tied it up so that his ereditors could not attach 
the property, and place it in trust. 

Q. Then later on was that spendthrift provi- 
sion cancelled ? 


Commissioner of Internal Revenue 13 


(Testimony of Faber L. Johnston.) 

A. In February, in 1932, such a will was pre- 
pared and drawn. I have the original will here 
in the court, but with the signatures torn off. I 
didn’t know that I had it [75] until this morning. 
I picked up a file which had some old wills in it. 
And Mr. Koch cut off the signatures. And that 
was made in about February 23rd, 1932, in which 
the spendthrift trust was created of property for 
Mr. George Koch, and another trust was created 
for Mr. Ralph J. Swickard. 

.Q. Did you subsequently prepare some more 
wills for Mr. Koch? 

A. I prepared two—three more wills, as I re- 
member, and two codicils. I don’t remember the 
dates, but there was one in 733; there was a codicil 
in April, 33, and there was one, I think, maybe in 
34, and maybe in 35. The date of the will which 
was probated, I drew. 

@. Did Mr. Koch make any statements to you 
about transfers to his son during that period of 
time, during, say, around 19385, ’34 or 733? 

A. Well, Mr. Koch a lot of times talked to me 
about transferring property to George and trans- 
ferring property to Ralph, the grandson. And he 
had told me that he had made certain transfers 
and Christmas presents—this is only what he 
told me. 

@. Yes. 

A. He had given George and he gave his daugh- 
ter in her lifetime certain gifts, Christmas gifts 
at the time. It is my recollection that at one time 
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he gave George Koch ten thousand dollars as a 
Christmas present, because he told [76] me and he 
showed me—it wasn't in eash, it was stock certifi- 
eates which he had 


and he showed me. he said 
“T am giving this to George for Christmas.” 

(. De you know what year that was. about? 

A. No, but it was a long time prior to 1930. 

Q. Yes. Do you recall preparing a trust agree- 
ment sometime in about 19387? 

A. I drafted an agreement creating a trust for 
Ralph J. Swickard in 19—I think it was dated 
December 20, 1938. That is my recollection of it. 

Q. December of 1938. And who was the trustor 
under that agreement? 

A. Mr. Koch, George A. Koch. I can tell the 
facts under which that agreement was prepared, 
if you wish me to state directly how it was pre- 


pared. 
Q. I was goime to ask you that: Who was 
trustee under that? A. Mr. George Koch. 


Q. The son? 
A. You mean the beneficiary was Ralph J. 
Swickard ? 
Q. That's right. But George was the trustee 
and Adolph was the trustor, is that right? 
A. Yes, and Adolph J. Koch was the trus- 
tor. [77] 
Whereupon the document above referred to 
was marked Petitioner's and Respondent's 
Joint Exhibit A-1. and received into evidence.) 
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[Printex’s Note: Petitioner’s and Respond- 
ent’s Joint Exhibit A-1 is set out at page 172 
of this printed record.] [79] 
By Mr. Chargin: 

Q. I show you that document, Mr. Johnston, 
and ask you whether or not you prepared that doc- 
ument ? A. I prepared this document. 

@. And at whose request did you prepare it? 

A. On December 20, 1938, Mr. George Koch 
telephoned me at my office and told me that his 
father had transferred certain cash and securities 
to him for Ralph Swickard, and had transferred 
certain other securities to himself, and he asked 
me—he wanted something to protect him, some- 
thing in writing to protect him as against the 
father of Ralph Swickard and the stepmother, who 
were objecting to his grandfather, A. J. Koch, fur- 
nishing Ralph money to go to Stanford Univer- 
sity. And I suggested that perhaps we could draw 
up a simple trust agreement. So he told me to 
get a list of the securities from Mr. Hellwig, who 
would be able to furnish them; that he would give 
Mr. Hellwig a list of those securities. IT phoned Mr. 
Hellwig and got the list. I went down and talked 
to Mr. Koch personally to find out what the mat- 
ter was and to see what sort of provision. So he 
suggested that we put it along the lines of tving it 
up in George’s hands until Ralph should be thirty- 
five years of age—the wav T remember it—I have 
forgotten this—(referring to document). Yes, that 
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is correct, according to the trust agreement. And 
if anything should happen to [80] Ralph, it should 
vo to George himself, outright; and if anything 
should happen to George it should go to George’s 
son, Kenneth Koch. So I then prepared a docu- 
ment, this document, as a tentative form and mailed 
two copies of it by letter to Mr. George Koch at 
the Hotel Whitcomb in San Francisco. I didn’t 
see the agreement until sometime afterwards, when 
it was signed by both parties. In my letter I sug- 
gested that it should be signed by both him and his 
father, as he was the beneficiary under the trust. 

@. I see. Mr. Koch, the trustee, was also a 
contingent beneficiary ? 

A. Beneficiary, named in that, under the trust. 

®. Do you recall that in the meeting of the di- 
rectors of the Building & Loan Association some- 
time during the latter part of 1938 a discussion 
had with the directors and Mr. Koch concerning 
a loan, a large loan, with the Paramount Hotel 
Company ? 

A. The Paramount Hotel Company owned the 
association over half a million dollars at one time 
—I don’t remember the exact balance at the time 
of that discussion—and they were asking to pay 
off the loan without penalty. And for a long time 
the association would not accept the money with- 
out charging it two percent pavoff. The discus- 
sion involved the business principle involved. And 
Mr. Koch talked to the directors and suggested that 
in a matter of the amount of [81] the loan of that 
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size, it was better to take the money and use 1t 
without penalty, because smaller loans were much 
more advantageous to a loaning company than one 
large loan. And as I recollect it, Mr. Koch pro- 
posed a resolution to the Board of Directors that 
the company accept the payoff, and the matter was 
carried unanimously, as I remember it. 

Q. Was that done in your presence? 

A. It was done in my presence. I was a mem- 
ber of the Board at that time, as I remember it. 

Q. And do you recall what time of the year 
in ’38 that took place? 

A. The records will show. I don’t know. It was 
sometime in 1938. I think it was sometime in the 
early part of the vear, around March, but it might 
have been later, I can’t say. 

Q. You stated, I believe, that shortly before 
the death of Mr. Koch you were down to see him 
at his home, is that correct? 

A. ‘That is correct. 

Q. How long before his death, do you know? 

A. Well, I used to go by there—My sister-in- 
law lived on the same street, about three blocks 
beyond there, and my wife used to go over to see 
her mother, at this time who had been sick, and 
I used to go over and get my wife, and I would 
go by there maybe three or four or five times a [82] 
week, and if Mr. Koch would be sitting out on the 


porch or in the window I would stop in and talk 
with him. 
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Q. When you would drop in to see him, what 
did you observe with regard to his physical con- 
dition ? 

A. His physical condition was fine, in this way: 
He was complaining about his leg, in fact, ever 
after he was hit by an automobile at one time, 
he complained about his leg, and he said all this 
trouble had been from that. Notice now, I have 
been told, I never saw it, that he had an indenta- 
tion in his back where the machine struck him. 
Well, he limped and walked around with a cane; 
right after the accident for awhile he would use a 
crutch, and then he would throw it away. And he 
was a very energetic man, and he didn’t like to 
have any handicap. But most of the time when 
I saw him, he was sitting on the porch of his house 
or in the front room looking out the window. 
 Q. Did you at any time ever see him bedrid- 
den, to your knowledge? 

A. I don’t remember ever seeing him. I téve 
been at his home when he was in bed at night, yes, 
called by there at night a couple of times. One 
time when George was there I dropped in to see 
George, and his father had gone to bed, but he was 
a man that got up about five o’clock in the morn- 
ing and shaved, and he went to bed early. 

Q. And what was his attitude with regard to 
being [83] cheerful, or the contrarv, what was his 
conduct, demeanor? 

A. Well, he was a versatile gentleman, and he 
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had a lot of pet sayings, and he talked business. 
He was always in good spirits. I never saw him 
down in spirit in my life. 

Q. And vou would say that condition existed 
to just previous to his death, so far as you know, 
in your visits with him? 

A. Why, always that way, as far as I know. 

Q. And do you recall the last visit up to the 
’ time of his death, how close the last visit that you 
saw him? 

A. I can’t remember, but I think it was within 
the last two or three days. 

@. Within the last two or three days. Did Mr. 
Koeh ever tell you about his intention to make any 
gift to George, or discuss it with you in your of+ 
fice? 

A. He discussed it with me in my office. 

Q. Yes. 

A. He came into my office one (ge and he 
said 

Q. Give the date, the approximate time, do you 
know the year? 


A. Well, I think it was sometime in—I know it 
was 1n 1938. 

Q. Thirty-eight. 

A. He came into my office, and he said that 
Ralph Swickard’s father refused to send the boy 
to college, that [84] he said he ecouldn’t afford it. 
He said he was going to send him to college and 
that Mr. Swickard objected to it; and that he was 
going to send Ralph to college and that he gave him 
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$500.00 to start him out at the start, $500.00 to 
start there, and the boy spent the money too fast. 
Now, I could go on and explain the rest of what 
he told me later on. Because before I put that in 
the trust agreement he told me that Mr. Swickard, 
the boy’s father, and the stepmother, were object- 
ing to the boy having any property, or objecting 
to him giving any money to the boy, and that they 
wouldn’t allow him to live at home; they made 
him go out in the back yard and live. And that he 
was going to fix it so the boy would be absolutely in- 
dependent and that his father or his stepmother 
would have nothing to do with the boy’s business. 
And that is why he was transferring this property 
to the boy so he would be absolutely independent 
of his stepmother and father. 

@. Were there any discussions at that time about 
giving money to George, the son? 

A. He gave George a like amount. Because he 
said ‘“‘If I am giving this’’—He talked to me prior 
several times about transferring property to George, 
which was of a greater amount than the amount 
which he actually transferred. 

@. What amount did he discuss he was going 
to give that was larger than that seventy-nine 
thousand? [85] 

A. Well, at one time he was going to give 
him one hundred thousand dollars in securities. 

@. When did he say that, if vou know? 

A. Well, I think if I remember right it was 
in 1932, prior to the first spendthrift will. 
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Q. And do you know why he didn’t give it to 
him? A. Because I advised him not to. 

Q. I see. Did you put George through bank- 
ruptey in 730? 

A. I had nothing to do with the case. 

Q@. I see. Do you know whether Mr. Koch 
owned an automobile in 1938? 

A. Yes, because in 1938 the Motor Vehicle De- 
partment, the head of the Motor Vehicle Depart- 
ment called me and told me that My. Koch had 
come in for an automobile license, to renew his au- 
tomobile driver’s license, and that his eyesight was 
such that he couldn’t read the letters and asked me 
bout it. I told him that the old gentleman was 
using a pair of store glasses that he had had for 
rears, and if he had his eves examined that he 
eauld see all right, so I suggested that he go and 
Mave his eyes examined, which he did, and, had a 
new pair of glasses made. He passed the examina- 
tion and the Department issued him a driver’s li- 
cense. 

. And was that in the year 1938? 

A. If I remember right it was in April, 1988. 

[86] 

Q. I see. And at that time he owned an auto- 
mobile. And did vou ever see him operating one? 

A. Yes, he drove it. He came out to my house 
to dinner one night and he drove out. 

Q. Did you have a discussion with Mr. Koch 
concerning a transfer of real property by the will 
of Mary E. Doar, or Martha E. Doar, rather? 
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A. I talked with MIr. Koch about that for the 
reason that the will of Martha Doar, as I remem- 
ber it, at one time provided that that property was 
to go to Ralph and to George Koch, and when 
George Koch became involved in the Gorman-Kai- 
ser matter the property was put in A. J. Koch’s 
name for them so that it wouldn't appear of record 
in George’s name and be subject to creditors’ claims. 
And as I remember it, the will was changed so 
that the property was left to A. J. Koch, and sub- 
sequently that property was transferred by deeds 
[87] from A. J. Koch to George Koch and Ralph 
Swickard. The deeds were placed 1n escrow in my 
hands with written instructions to hold until he 
died. Long prior to his death, I don’t remember 
the exact date, but I think that I have the written 
memorandum in my files somewhere, he instructed 
me to deliver the deeds then, in his lifetime, which 
I did. 

Q. And what property did that affect, do you 
recall? 

A. It affects the property on Third Street, as 
I remember. 

Q. Third Street? 

A. And I don’t remember whether it affected 
other property or not. But there was a piece of 
property right near where he lived, which I remem- 
ber was transferred. 

Q. All right. [88] 
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was called as a witness for and on behalf of the 
Respondent and having been first duly sworn was 
examined and testified as follows: 


The Clerk: What is your name, please? 
The Witness: Emil Lester Cottrell. [89] 


Direct Examination 
By Mr. Murray: 
Q. Dr. Cottrell, the reporter has your name, I 
presume, and address? 
The Reporter: I haven’t the address. 
A. San Jose, California. 


By Mr. Murray: 

Q. Dr. Cottrell, how long have you been a medi- 
eal doctor? A. I graduated in 1903. 

Q. From what school, please? 

A. Jefferson Medical College. 
Mr. Chargin: We stipulate to his qualifications 
to save time. | 


Mr. Murray: I wanted to get his background in 
the record, is all. 


By Mr. Murray: 

@. And how long have you been a practicing 
physician in San Jose? 

A. I entered the practice in 1924. 

@. And do you have A. In San Jose. 

Q. In San Jose. And you have practiced here 
ever since? A. I have. [90] 

Q. Now, in the course of vour profession did 
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you attend Mr. Adolph Koch, the decedent in this 
case ? A. I did. 

@. And have you brought records of your of- 
fice with respect to such professional attention? 

A. I have. 

@. Will you state the first time you were called 
to attend Mr. Koch? 

A. I was ealled to see Mr. Koch on May 18th, 
1938. 
And who called you in to see him? 

I do not know; it came over the telephone. 

I see. You were called to his home? 

I was. 

And when you first saw him where was he? 
He was in bed. 

And you examined him immediately ? 

I did. 

And what was your diagnosis of his situa- 
tion at that time? 

A. That he had had a paralytic stroke. 

(). Did you determine just when, at what time 
before your call he had had this paralytic stroke? 

A. Not exactly in minutes and hours. 

®. But sometime soon? 

A. Sometime recently before 5:15 P. M. on that 
date. [91] 

(). Now, who else did you find at the house— 
I might ask, was there anyone attending him at 
the time or taking care of him? 


OPOporore 


A. I think there was an untrained nurse. 
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Q. Do vou recall her name? A. I do not. 
Q. Well, if I suggested ‘‘Mrs. Compton’’ would 
that sound like it? A. That is the lady. 


@. Did you have a conversation with her about 
his condition just before you came in? Did you 
ask her—I will withdraw that question. Did you 
ask her what had transpired with respect to him 
before you came in on that day of May 18th? 

A. You mean before I met Mr. Koch, himself? 

®. Yes. 

A. I think when I entered the house I asked 
her what had happened. 

@. And do you recall what she said? 

A. I think she said that he had a fall. 

@. Did she say where he had fallen? 

A. If I remember correctly, he fell near the 


@. Yes. Now, what did you—I will withdraw 
that question. Now, when was the next time you 
ealled on Mr. Koch, Dr. Cottrell? [92] 

A. Icalled on him May 21st, 1938. 

Q. That was a few days later than the first call? 

i, WGRS | 

@. And in what condition did you find him at 
that time? 

A. Well, I found him bedridden, and he was un- 
able to use his left hand and left lower extremity. 

Q. And then did you eall on him quite often 
after that for a period? A. I did. 

Q. Would you state how many other calls you 
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made and the dates, immediately following that sec- 
ond call? 

A. I ealled on him May 22nd, 1988; May 28rd, 
1938; Mav 24th, 38; May 25th, 7388; May 26th, 738; 
May 27th, 38; May 28th, 38; May 30th, 88; May 
dist, 38; June Ist, 7388; June 2nd, 3rd, 4th, 5th, 
738; June 6th, 7th, 8th, 9th and 10th, 38; June the 
12th, 18th, 14th, 16th, 17th, 18th and 19th, 738; 
June 20th 1988; June 22nd, 1938. 

Q. And your last call in that series, at least, was 
on June 22nd, 1938? A. Right. 

@. And what was the condition of Mr. Koch at 
the time of vour last call? 

A. There was much improvement in his left leg 
and he was able to stand by the bed, with the use 
of crutches for support. [93] 

Q. Now, did vou see Mr. Koch either profes- 
sionally or otherwise in—no, I will withdraw that 
question. Did you attend Mr. Koch any more dur- 
ing the year 1938, after June 22nd? 

A. I made one other eall to see him, but that 
was not regarding this case, this particular condi- 
tion. He had an inflamed eye. I called on him 
December 26th, 1938. 

Q. And you called on him particularly in econ- 
nection with an inflamed eve? A. I did. 

@. And did you notice at that time what the 
condition of his left leg and arm was, with respect 
to usability ? 

A. No, I did not ask him to demonstrate because 
he didn’t call me for that. 
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Q. I see. Now, did you see Mr. Koch, even 
though not professionally, in between those last 
two calls, in between June 22nd and December 26th, 
1938 ? A. I saw him onee, socially. 

@. Would you state where you saw him socially ? 

A. I met him at the Masonic Temple. 

@. And will you state when that was, if you 
can remember? A. On December 25th, 1938. 

Q. And what was the oceasion, if you don’t mind 
telling? [94] 

A. It was the Knight Templar breakfast given 
at the Masonic Temple in San Jose. 

(). And Mr. Koch was there? A. He was. 

Q. Do you know how he got there? 

A. No, I do not know how he got there, but he 
was in a wheelchair. 

Q. He was in a wheelchair at the banquet or at 
the breakfast ? A. He was; he was. 

@. And he was attended or not at the time? 

A. His nurse was with him. 

Q. I see. A. Mrs. Compton. 

@. Was there any other doctor or doctors in at- 
tendance with vou during that first period from 
May to June, 1938? A. There was not. 

Q. You never consulted with any other doctors 
in connection with it? 

A. I did not. I think I offered him the privi- 
lege of having a doctor, but he didn’t care to have 
another doctor come in. 

Q. Was the fall, which I understand Mrs. 
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Compton told you Mr. Koch had had before you 
came, was it from that [95] that you determined 
that he had a stroke? Was it just from the knowl- 
edge that he had a fall? Pee Paruly, 

Q. Well, what other symptoms did he have; I 
mean, on what else did vou base your diagnosis that 
he had had a stroke at that time? 

A. The fact that he could not use his left leg 
and his left arm and hand. 

Q. Well, are those signs, in your opinion, pretty 
definite indications of a stroke? A. They are. 

Q. Dr. Cottrell, did you have any knowledge 
of vour own with respect to an automobile acci- 
dent which others have testified Mr. Koch had suf- 
fered some years prior to 1938? A. I did not. 

@. Did you notice any scars or evidences of 
some such an accident, when you examined him? 

A. I did not. 

@. Well, if Mr. Koch had a hole in his back 
you could put your fist in, would you not have been 
apt to have seen it? A. I think I would. 

@. And vou didn’t see such a thing? 

A. I did not. 

Mr. Murray: That is all, Doctor. [96] 


Cross Examination 
By Mr. Chargin: 
Q. Dr. Cottrell, what treatment did you pre- 
scribe for Mr. Koch the day you came there, if 
any? 
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A. I advocated that he be kept in bed and be 
kept on a light diet; and I inquired about his in- 
testinal tract, his bowels; whether he had passed 
his urine or not, and so forth. 

Q. Do you know whether Mrs. Compton was a 
nurse, or domestic, housekeeper ? 

A. I understand that she was an untrained 
nurse. 

Q. You don’t know that of your own knowledge? 

A. I do not. 

Q. Mrs. Compton told you about a fall that he 
had, when you first entered? A. She did. 

Q. I see. When did you take Mr. Koch’s blood 
pressure for the first time? 

A. On May 21st, 1938. 

Q. That was two or three days later, is that 
right ? A. That’s right. 

@. And what was his blood pressure reading on 
that date? 

A. Systolic pressure 145, and diastolic was 75. 

@. And his temperature at that time was prac- 
tically normal? [97] 

A. Practically normal; 98.2 degrees Fahrenheit. 

Q. Did Mr. Koch ever say anything or report 
to you about his left hip or left leg, did he tell vou 
anything about his left hip and left leg? 

A. No. 

(). He did not? 


A. You mean regarding the accident which he 
had before? 
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Q. No, just about any condition about his left 
leg or left hip? 


A. No, he didn’t discuss that with me. 

Q. He didn’t discuss that? A. No: 

Q. Did you examine his back at that time? 

A. i didenat: 

@. You did not? A. I did not. 

Q. So then as long as you didn’t examine his 
back, you don’t know whether there was a hole 
there or not, do you? A. No, I don’t. 

Q. You knew nothing about this previous acci- 
dent? A. No, I did not. 


Q. Did vou prescribe later on—Did he have a 
cold or something of that kind during that period? 
[98] 

A. He did. 

Q. You prescribed some medicine for a cough 
or a cold? 

A. I think I did. I haven’t a record of it, 1 
think, at this time. Yes, I have a record. On 
May 23rd. 

Q. Yes. A. I prescribed medicine. 

Q. And the cough went away on the following 
day, or probably he discontinued the cough medi- 
eine the next day? 

A. He didn’t care to take medicine, so I told 
him he could discontinue. 

@. What was the condition of his urine on the 
24th and 25th, was it normal at that time? 

A. On the 24th the urine was normal. 

Q. And on the 26th, his appetite was good? 
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A. Yes. 

Q. And how were his bowels at that time? 

A. Free. 

Q. I see. And was his blood pressure about 
the same the next time you took it? 

A. On May 28th the blood pressure was 140 sys- 
tolic; 70 diastolic. 

®. I see. A. Practically the same. 

Q. Yes. Did his nurse ever ask you subsequent 
to [99] that time, Mrs. Compton, the housekeeper, 
as to the number of visits that were necessary, or 
whether you had to come there anymore? 

A. I think she talked with me about that and 
told me that Mr. Koch, George Koch, was unable 
to get definite information over the telephone, and 
he wanted me to call every day and see the patient 
so that she would be in a position to tell him defi- 
nitely how Mr. Koch was getting along. That 1s why 
the calls were made every day instead of every 
two or three days. 

Q. At Mr. George’s request, to see that his fa- 
ther was taken care of properly? A. Yes. 

@. And when you discontinued your services 
there on the 22nd of June, was Mr. Koch then re- 
stored to normal condition? A. Ol no 

@. You don’t believe so? A. No. 

@. Well, what was his condition when you dis- 
charged him? 

A. Well, he was much improved, and as I stated 
here, he stood by the bedside with the use of his 
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erutches. He was not able to walk at that time, 
but he might have been able to walk with the as- 
sistance of the nurse. [100] 

Q. Well, would it be possible within a short 
time thereafter to recover from that condition? 

A. Well, that would be a pretty slow process. 

Q. Yes. 

A. Judging from what had taken place previ- 
ously. 

Q. Did vou subseauently see him around with 
either a crutch or a cane? 

A. I think the next time I saw him was the— 
no, I saw him on December 25th, that was the next 
time. 

@. And on December 25th when you say he was 
at the Masonic Temple, do you know whether or 
not he made a talk or a speech that day to the 
group? 

A. I do not remember; I do not remember. 

@. Do you know that he was in charge of that 
breakfast that day? A. I did not know that. 

@. You didn’t know that? A. No. 

@. Do you know if it was customary for him 
to be in charge of those breakfasts, of that group? 

A. I did. 

@. You don’t recall whether Mr. Koch made a 
speech or a talk to the audience or group that day 
of that breakfast? 

A. { remember that he was ealled on, but I 
don’t [101] remember that he made any speech. 
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The only speech that I remember of, he sent word 
by the nurse for me to come over and see him. 

Q. When you left he asked you to fill out the 
check for your services. Did he sign the check? 

A. He did. | 

Q. Did you test the reflexes of Mr. Koch at the 
time you first diagnosed his case? A. I did. 

Q. What was the condition of his reflexes on 
the opposite side of the head where he was sup- 
posed—— 

A. Well, his pupils were equal and reacted 
equally to hght. ' 

Q. How about the other side, the other arm 
and leg? 

A. J didn’t test the arm. I tested the right 
knee. 

q). And what was the effect? 

A. That was all right. 

Q. Was it increased any? 

A. I think it was just the same. It was normal. 
Just normal. 

@. Well, isn’t it possible, Doctor, if there is 
a stroke in one side of the body, of that kind, it is 
possible that the reflexes on the other side would 
be aggravated or increased, generally? 

A. It might be either way. [102] 

@. It might be either way? A. Uh-huh. 

@. Isn’t it generally customary that the reflexes 
on the opposite side are generally increased ? 

A. Well, I think maybe increased. 
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Q. Increased ? 

A. Yes. Because there is an irritation to the 
brain surface, the brain tissue. 

Q. But they were not increased, they were about 
the same? 

A. JI think they were about the same, yes. [103] 


LOUIS DOERR 


was called as a witness for and on behalf of the 
Petitioner and having been first duly sworn was 
examined and testified as follows: 


Direct Examination 

By Mr. Chargin: 
Your name is Louis Doerr? A. Yes. 
And where do you reside, Mr. Doerr? 
282 South Highth Street, San Jose. 
282 South Eighth, in this city? 
Yes. 
Did you formerly live near Mr. Koch? 
Yes, just back of him. [104] 
What address was that? 
266 South Second. 
And your property abutted his on the rear, 
is that correct ? A. Yes. 

Q. How long did you know Mr. Koch, Adolph 
Koch? 

A. Well, as long as I can remember: many, many 
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years. 
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Q. I see. Did you see him around the yard 
during the year 1938 and ’39? 

A. Well, I am sure I saw him in 1939; I am 
not so sure about—I mean 1938. I am not so sure 
about 1938. Although I—yes, I did see him around 
his own yard. Not around our yard. 

Q. Yes, his own yard. And was he able to 
walk around ? A. Yes, he walked O. K. 

Q. Did he have a cane or not, as you recollect ? 

A. No, I think not, at the time. 

Q. I see. Did you ever discuss any business 
matters or neighborly subjects when you met him 
there in the yard ? 

A. Mr. Koch always had an idea that that prop- 
erty could be sold, that is, our property and his 
together on Third Street, could be sold as a whole, 
and he was contin- [105] ually after us to cut the 
trees down on Second Street, because he thought 
that would interfere with the sale of the property. 

@. When did he tell you or talk about these 
trees? 

A. Oh, almost up to the day that he passed 


away. 
@. Did you consider him a pretty fair and a 
shrewd business man? A. Yes, I’ll say. 


@. And did he ever have any discussions with 
you about selling the property jointly, your prop- 
erty and his property? 

A. Well, as I told you before, our property 
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abutted his on the rear; in other words, his prop- 
erty is on Third Street just back of our property 
on Second Street. In other words, it would make 
one piece of property clear through from Second 
to Third Street, if it could be sold that way. 

Q. This property would be suitable for business 
purposes, is that right? 

A. I just didn’t get that. 

@. This property would be suitable for business 
property ? A. Yes, surely. 

Q. How far are you from the main street of 
town, or this property, at that time? [106] 

A. Well, I don’t know what you would call the 
main part of town. If we judge First and San 
Fernando Street as the key part of San Jose, we 
were only two blocks from there. 

Q. Well, First Street is the main street of 
town ? A. Yes. 

Q. And your property is only one block away 
from it? A. On Second Street, yes. 

Q. When you saw him around the yard, what 
was his condition of health, so far as you were able 
to observe? 

A. Why, he seemed perfectly all right, so far 
as I could judge. 

Q. How was his disposition? 

A. Well, he was always of a very cheery dis- 
position. 

Q. He was. [107] 
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was called as a witness for and on behalf of the 
Petitioner and having been first duly sworn was 
examined and testified as follows: 


The Clerk: What is your name? 
The Witness: Ered Doerr, D-o-e-r-r. 


Direct Examination 
By My. Chargin: 

@. Your name is Fred Doerr? 

mee Whats right. . 

@. And where do you live at the present time? 

A. 465 South 16th Street, San Jose. 

Q. And how long have you been residing in this 
community ? A. All my life. 

@. I see. And you have the last ten or fifteen 
years been on the City Council of this city? 

A. For eighteen years. [108] 

Q. For eighteen vears. And did vou know Mr. 
Adolph Koch during his lifetime? 

A. I certainly did. 

@. And where did you live with respect to his 
home, a portion of that time? 

A. Well, part of the time I lived at 266 South 
Second Street; part of the time at 499 South Fifth; 
another time in an apartment at 480 South Third, 
until I built my present home. 

@. And all those addresses are very close to the 
dwelling house of Mr. Koch? 

A. All except the last one. 
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Q. I see. And how long did you know Mr. 
Koch ? 

A. Well, he attended my first birthday; in fact, 
when I was born he was invited to my home, my 
folks’ home. 

Q. He knew you all your life? 

A. So he knew me from the time I was born, 
practically. 

Q. Was he also a member of the same lodges, 


organizations you were? A. He was. 
@. And what was that? 
A. San Jose Commandery. 
Q. Knights Templars. 
A. Knights Templars. [109] 
@. Did you ever visit in his home during the 


time you were living near him? 

A. Oh, yes, quite frequently. 

Q. How often would you visit him, say, during 
the year 738? 

A. Well, maybe once a week; maybe not so 
often. I don’t know, I never kept a record of the 
time. 

Q. What did you observe as to his physical con- 
dition in 1938? A. Seemed to me to be O. K. 

Q. Was he up and around? 

A. Well, he was confined for a few weeks there. 

Q. Yes. 

A. I don’t recall the nature of the confinement, 
but he was in his home there for several weeks dur- 
ing that time. 
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@. During the latter part of the year was he 
up and around ? A. 738? 

©, Yes, sir. 

A. I believe he was. I think I saw him at a 
Knight Templar doings on December 25th, 738. 

Q. That was Christmas Day? 

A. Christmas Day; Christmas morning. 

@. Do you know whether he had charge of that 
[110] breakfast ? A. He did; he did. 

@. And what was his duty in charge of that 
breakfast ? 

A. Well, he provided the refreshments; he or- 
dered all of the supplies that were necessary and 
had entire charge, and called on the ladies of the 
Commandery members to wait on the tables. He 
was there first thing in the morning and had entire 
charge of the program. 

Q. He was very interested in the affairs of that 
society, and particularly that Christmas function, 
is that right? 

A. Yes. He had charge of the Christmas break- 
fast for quite some years—I don’t remember how 
many years prior to that time. 

Q. Did he ever discuss with vou his personal 
business affairs, concerning his son or grandson? 

A. Well, the only thing that he ever mentioned 
to me was the fact that he wanted to do something 
for Ralph, his grandson; he wanted to see that he 
had a decent education, and he was going to do 
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something handsome for him so that he could pro- 
cure this education that he thought was necessary. 

@. Do you know when he happened to say that, 
what year it was? 

A. Well, I think it was during ’38, somewhere 
along [111] there; maybe early in ’39. I am not 
sure as to date. 

Q. Did the grandson ever come over to the house, 
ever see him over there, the grandson, Ralph? 

A. Well, he lived with them for quite a number 
of years, up until he was about eighteen years of 
age, I believe, ov pretty close to that. 

®. I see. 

A. In fact, they raised him from the time he 
was a shaver; his mother died from childbirth. 

@. Did Mr. Koch ever tell you that he made 
some gifts or transfers to his son and to his grand- 
son, that you recall? 

A. No, I think not; although I do kind of have 
it in my mind that he mentioned something about 
having given George something the time he was in 
Gorman-Kaiser. I think he did. I’m not positive 
as to that, as to any amounts or anything of that 
sort. It never entered his mind, nor mine. 

Q. Did you ever have any discussions with him 
concerning his future prospect of living, and what 
he thought about how long he was going to live? 

A. Never did. 

Q. Never said anything about that? 
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A. I guess he thought he would live forever, 
I don’t know. 

@. Well, he was a pretty sturdy gentleman, 
wasn’t he? [112] A. He certainly was. 

Q. Do you know whether he drove his automo- 
bile during the year ’38? 

A. I knew he had one; IJ have never seen him 
in it. I don’t know. 

@. You knew he had one? 

A. I never had oceasion to be in the neighbor- 
hood when he was— (Pause). 

@. Did he ever discuss with you the matter of 
transferring some stock, your stock, in the Masonic 
organization for the purpose of 

A. Well, he did mention it, he said I ought to 
turn it over because they wanted to make it as a 


tax-exempt corporation; it was a fraternal organi- 
zation where they paid no dividends. 

Q. In other words, he wanted the members to 
turn in their stock? A. Turn in the stock. 

Q. So the Masonic Order could have a tax ex- 
emption on the franchise tax? A. Yes. 

@. And do you know how soon previous that 
he discussed that? 

A. Oh, that was early ’39; during ’39 sometime. 

Q@. Early ’39. Was he able to get up during 
39, [118] did you see him around? 

A. Well, he was always around his room and 
in the house. 
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Q. And did you ever see him outside? 

A. I don’t recall of being there at any time 
when he was outside. Because when I would eall, 
I would just happen to go by and he would be 
sitting in the window. I would go in and say hello 


to him. 
Q. Did you ever see him uptown during ’39, that 
you recall? A. I wouldn’t be sure of that. 


MAMIE EK. DOERR 


‘was called as a witness for and on behalf of Peti- 
tioner and having been first duly sworn was ex- 
amined and testified as follows: 


The Clerk: And what is your name, please? 
[114] 


The Witness: Mamie E. Doerr. 


Direct Examination 

By Mr. Chargin: 

Q. Your name is Mamie Doerr, and vou are the 
wife of Mr. Doerr who just testified ? A. Iam. 

Q. And how long did you know Mr. Koch dur- 
ing his lifetime, Adolph Koch? 

A. Well, I couldn’t say; several years. 

Q. Several years. Did you ever visit over at 
his house? A. Yes, quite often. 

@. And during the year ’37, °38, that you re- 
call? 
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A. Yes. I don’t know about ’37, but it was 
along during his sickness I was over there. 

Q. And did you visit him in ’39, after his ill- 
ness, and when he recovered ? 

A. Yes, I was there. 

Q. Was he up and around? | 

A. He was sitting in the front room, in the bay 
window. | 

@. Did he ever discuss with you transfers and 
transactions, or the welfare of his grandson ? 

A. Yes; he did, quite a bit. 

Q. What did he say about his grandson? [115] 

A. Well, he said he wanted to see Ralph was 
provided for for an education. And he said that 
he had been left an orphan, that is, he felt he was 
an orphan. His father had married again and he 
wanted to see that he was taken care of. 

@. Did he say anything about whether or not 
he got along with his stepmother, was there any 
discussion about that? | 

A. No, no, he didn’t say anything to me about 
that. 

Q. Were you present that morning of the Christ- 
mas breakfast in 1938 when Mr. Koch was in charge 
of the affair? A. Yes, I was. 

Q. Was he in charge of that affair? 

A. Yes, he was. 

Q. And do you know what arrangements he 


made for it? 
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A. Well, he provided everything. And he 
wanted—always wanted me to take charge under 
him. So, I was pretty well acquainted with him 
that way. That is how I became acquainted with 
Mr. Koch. 

Q. Do you know whether he went down to make 
preparations before the day of the ceremony? 

A. No, I don’t. I know he was very particular 
about his slices of ham: every one had to be just 
SO. 

Q. Do you know whether he made a little talk 
or was called on to speak or to say a few words 
that morning? [116] 

A. I think he did. I am not positive about that. 

[117] 


DR. ARTHUR T. McGINTY 


was called as a witness for and on behalf of the 
Petitioner and having been first duly sworn was 
examined and testified as follows: 


The Clerk: Your full name? 

The Witness: Arthur T. McGinty. 

Mr. Chargin: I will take him as my witness. 

Mr. Murray: All right. 

Mr. Chargin: I will put him on. 

The Judge: Called as a witness for the petition- 
er, and the record may so show. Very well. 
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Direct Examination 
By Mr. Chargin: 

Q. Dr. McGinty, how long have you been prac- 
ticing medicine and surgery in this community ? 

A. Since 1907. 

Q. 1907. And where did you receive your edu- 
eation ? A. University of California. [118] 

Q. University of California. And did you know 
Mr. Koch during his lifetime ? 

A. Knew him very well for many years. 

@. And where did you reside with respect to his 
house ? A. Next door to him. 

@. And for how many years did you reside next 
door to him? 

A. From 1923 up to the time of his death. 

@. Did you visit him often or talk to him in 
the yard, or next door, as neighbors? 

A. Very often. We visited, we were close 
friends. 

Q. Very close friends? 

A. Neighborly friends. My children and_ his 
children were very close friends and visited back 
and forth. 

Q. What was the condition of his health in ’37 
and ’38, so far as you know? A. Very good. 

Q. Very good. Was he up and around? 

A. Oh my yes. 

Q. And did vou ever see him drive his automo- 
bile in 1938? 
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A. I believe I did, but I really couldn’t answer 
that very positively. I know that for some little 
time before he died that he didn’t drive it. [119] 

Q. He didn’t? 

A. JI think one reason probably was that he 
wanted Ralph to have it. 

Q. Did you treat him— Were you ealled to treat 
him upon or about the 28th or 29th day of June, 
1939 ? 

A. Yes, I was ealled a little while before that. 

@. You were? 

A. And then I saw him and doctored him after 
his automobile injury, when he got that bump. 

Q. I see. A. On the right side. 

®. Well, to go back to the time just previous 
to his death, were you called at the time of his 
last illness ? A. Yes. 

@. And where, who called you and where, do 
you know? A. Mrs. Compton called me. 

Q. Mrs. Compton. And where did you go, to 
his home or to the hospital? A. To his home. 

Q. And what did you find and what did you ob- 
serve at that time? 

A. Well, he was in a state of shock. 

Q. And did you discuss with the domestic there, 
the housekeeper, what happened or what was the 
matter? [120] A. Why certainly. 

Q@. What did she say? 

A. Something hit him suddenly and he fell. 
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®. He fell? 
A. In the bathroom, I think it was, as I remem- 


@. And what was his chief complaint then? 

A. He had a distress, a very severe lower ab- 
dominal distress, which gradually developed and in- 
ereased, and he thought that he couldn’t urinate. 

(). Yes. Did you diagnose at that time as a rup- 
ture of the left hypogastric artery ? 

A. No, I couldn’t make any diagnosis at that 
time. 

@. But I mean, what was your diagnosis or 
what did you think he was suffering from just at 
the time that you were immediately called in? 

A. I first thought he—his prostate had blocked 
up and that he had a distended bladder. And I 
attempted to empty it, and I couldn’t get any urime 
at all. Then the next thought I had, the possibil- 
ity of an abdominal—either an abdominal hemor- 
rhage or a partial paralysis of the bowels. There 
are so many little things that can develop suddenly 
in a ease like that, that it is sometimes impossible 
to make a diagnosis. 

Q. Did you see Mr. Koch during the early part 
of 1939, around the house, or out in the yard, that 
you recall? [121] A. Oh yes. 

Q. And how did he look then? 

A. I saw him every day, nearly. 
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Q. How did he look then and what was the con- 
dition of his health? 

A. Looked wonderfully well. His limp that he 
had after Dr. Cottrell took care of him had cleared 
up almost entirely. 

Q. Did he use a cane or how did he get around? 

A. He didn’t use a cane very much, as I re- 
member. 

Q@. Didn’t use a cane. 

A. ‘There was for a time when he would go out 
riding, he would have to have a cane and have 
someone help him in the car. I can remember, my- 
self, that I have offered to help him down the stairs 
and help him get in the car; he absolutely refused 
to have any help. He was very independent. 

@. He was very independent about himself, is 
that right? 

A. About any assistance of any kind. He al- 
ways was. 

Q. And did he ever say anything to you or re- 
mark to you, or make some statement to you con- 
cerning that hip of his, or that sore leg? 

A. The right side? [122] 


@. Yes. 

A. Oh yes. I doctored him at that time, and I 
drew out— He had a hemorrhage inside. Let’s 
see, I forget now. I think it was—— 

Q. His left? 


A. A little lower down, over the hip. J drew 
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out—I wouldn’t be surprised if it was the best 
part of a quart of fluid out of him two or three 
different times. 

Q. That is when? 

A. It was sometime after; it took it some time 
to develop and liquefy. 

@. And do you know what year that was in, 
approximately, Doctor ? 

A. Well, several years before his death. 

Q. Would that hip leave him some permanent 
disability in the future, or did it? 

A. Ordinarily it should not, but he always com- 
plained of having a rheumatism pain there. 

@. Rheumatism? 

A. And he had an electric ring that he used to 
sit down and put around him, and said it soothed 
him and helped him. 

Q. I show you, Doctor, a certified copy of— 
what purports to be a certified copy of the death 
certificate of Mr. Koch. Will you take a look at 
that. That is apparently [123] signed by vou 
(showing). Do you recall preparing that, Doctor? 

me Yes, I do. 

Q. And some of the information was obtained 
through whom, George Koch, George A. Koch? 
Which information? 

Who was the informant on that? 

What do you mean, on this side? 

Yes. 

Well, the doctor never has anything to do 
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with that, the preparation of that. Many times 
he doesn’t even look at it. 

©. All right. 

Myr. Chargin: We would like to have it intro- 
duced in evidence. 

Mr. Murray: No objection. It is a certified 
COpY. 

The Judge: Very well, it may be handed to the 
clerk and marked Petitioner’s Exhibit No. 2 and 
received in evidence. 

(Whereupon the death certificate above re- 
ferred to was received in evidence and marked 
Petitioner’s Exhibit No. 2) 


By Mr. Chargin: 

@. Now, Doctor, in this death certificate I no- 
tice [124] vou state that the principal cause of 
death and related causes of importance in order 
of onset were as follows: Extra peritoneal hemor- 
rhage due to rupture of left hypogastric artery. 
Now, Doctor, would you explain the meaning of 
that? 

A. That artery is down under the Rectus mus- 
cle, and that was on the right side, and it goes 
right down in close to the bladder. 

Q. TI see. 

A. And there is where the hemorrhage was, and 
that is the reason that it assimulated a bladder 
pressure. 

Q. Could that rupture of that gastric artery 
have been occasioned by a fall, if he had fallen 
previous to that time? A. It could be. 
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Q. Or would it be aggravated by a fall? 

A. It could have been entirely; those things 
usually come as a result of a fall. 

Q. Isee. And now then, will you read the other 
causes of death in order of importance, and explain 
that? 

The Witness (To the Judge): He couldn’t get the 
word ‘‘interstitial.”’ 


By Mr. Chargin: 

Q. I will let you read. 

A. Chronic interstitial nephritis, with cystic 
[125] degeneration of right kidney. 

@. All right, what is the explanation of that 
statement, Doctor? 

A. Well, he had some albumen in his urine 
which indicated a chronic—more or less of a chronic 
condition of the kidney. 

Q. I see. 

A. And some eystic degeneration in the left kid- 
ney. Small cysts which formed in the kidney. I 
must say that he never at any time showed any 
such condition or complaint, complained of any- 
thing, but it was there just the same. 

®. Previous to that time, as far as you know? 

A. Yes. It may have been there and he may 
have been immunized to it for a long period. 

@. Asa neighbor, Doctor, how did you consider 
his disposition, how was he with regard to his 
present and future affairs, in the concerns of life? 
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A. Wonderful neighbor, always cheerful and 
happy. 

®. I see. 

A. I never knew him otherwise. 

Q. Did he ever discuss with you any thought 
of dying or anything of that kind? 

A. Never have I ever heard or did I ever hear 
anything about death; he was always a very happy 
man, and had a happy outlook on life. [126] 

@. Yes. And you would consider him a rather 
strong man physically, is that correct? 

A. Yes. 

®. To have lived that long? 

A. He was always considered that by everyone. 

Q. I see. 

Mr. Chargin: No further questions. 


Cross Examination 
By Mr. Murray: 

Q. Now, Doctor, can you recall which side Mr. 
Koch was injured on by the automobile accident? 

A. On the right side. 

Q. On his right side. And was that the side 
on which he sustained this hemorrhage or some- 
thing, just before he died? 

A. No—yes, it was the same side, yes. 

Q. Now, did you have an opinion as to what 
the particular cause of that hemorrhage was at the 
time? 

A. You mean the one that caused—probably had 
something to do with his death? 
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Q. Yes. A. Yes, I believe it was the fall. 

@. You believe it was the fall? 

A. He always complained of that right side 
after that injury, and there must have been some 
little muscle [127] weakness there. 

Q. But—— 

A. And when he made a quick turn or what— 
of course I couldn’t answer that—but I believe 
that the fall had something to do with it. There 
was no particular reason why it should rupture in 
that particular location. 

@. Well, at the time you attended him there 
Just prior to his death did you make up your own 
mind at that time as to whether or not he had 
previously had a stroke? 

A. I believe that he had a slight stroke orig- 
inally, yes. 

@. And did you know of his indisposition at 
the time that Dr. Cottrell attended him? 

A. Oh yes, I knew of it. 

Mr. Chargin: Purely hearsay, Counsel, but I 
Imagine it is all right. 

Mr. Murray: Nothing hearsay about this; this 
is a professional man on the stand. 

Mr. Chargin: I mean the fact as to what Dr. 
Cottrell may have—— 

The Witness: JI never saw him professionally 
nor talked with Dr. Cottrell about him at all, only 
I knew that—I had talked with the nurse, and of 
course I saw him occasionally. J don’t remember 
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whether I went in to see him during the time that 
Dr. Cottrell was visiting him or not. [128] 


By Mr. Murray: 

@. Well, did you observe, as a neighbor, did 
vou observe the way he walked when vou first saw 
him again after that? 

A. Yes, I appreciated that he probably had a 
hght stroke, because he cleared up so quickly that 
I was glad to see how rapidly he was improving. 

@. It was your opinion that he had a slight 
stroke? A. Yes. 

Q. Now, there is one point, Doctor, I would 
like to clear up on the record. I understood you 
to say that the particular hemorrhage that caused 
Mr. Koch’s death may have been occasioned by the 
fall. A. Yes. 

@. Now, which fall did you have in mind, 
Doctor ? . 

A. The fall that occurred right that morning. 

@. In the bathroom? A. Yes. 

@. Doctor, in connection with your report after 
his death, after Mr. Koch’s death, did vou make 
some kind of an autopsy? A. I did. 

Q. And 

A. I had to, to determine what the condition 
was. 

Q. I see. And is that when you discovered the 
[129] condition of his kidney that vou mentioned 
in the death certificate ? A. Yes. 
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@. Will you state for the record just how ex- 
tensive an autopsy you had to make in order to 
determine this? 

A. Well, you had to open up the whole abdomen 
to determine a kidney condition, to get the kidneys. 

@. Well, the kidney condition that you found, 
did you decide it was something of long standing 
or something that suddenly happened ? 

A. The cystic condition undoubtedly was of long 
standing, an old condition. Those things will go 
on over years of time. 

Mr. Murray: That is all, Doctor. 

Mr. Chargin: Just a minute. 


Redirect Examination 
By Mr. Chargin: 

@. With reference, Doctor, to that cystic con- 
dition, it could be possible to have one without 
giving a person any discomfort or trouble or pain? 

A. Yes. They develop—the thing gradually de- 
velops, and they develop an immunity to the infec- 
tion, and they can go along over years with just 
such a condition. 

(). You did not know previous to his death that 
he had a cystic condition? [130] 

A. Pardon me, a condition like that might have 
been responsible for a lot of the rheumatic pain 
that he complained of, where he used this electric 
ring, over the years. 

@. But you didn’t know that he had this eystic 
condition previously ? 
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A. No. He was pretty much of a Christian 
Scientist when it came to thinking there was any- 
thing wrong with himself. 

Q. His last illness, from the time that he com- 
plained of this severe pain, his death was less than 
twenty-four hours, is that correct? I mean, death 
ensued within twenty-four hours of his last illness? 

A. Yes. I think I was called in the morning 
and he died that afternoon. ‘T'he nurse called me 
at home early in the morning. 

Q. Doctor, you had no particular examination 
of Mr. Koch that would indicate to you that he 
was suffering from a stroke; in other words, you 
didn’t treat Mr. Koch in the first part of 1938, 
did you? 

Mr. Murray: If Your Honor please, this is re- 
direct examination, as I understand, and I object 
to leading questions. 

Mr. Chargin: Well, no. 

The Judge: Objection overruled. 


By Mr. Chargin: [131] 

@. Never treated Mr. Koch during the spring 
of 1938? A. No. 

@. And therefore you never diagnosed the mat- 
ter as being a stroke, his illness, in the spring? 

A. Only by that, as I explained awhile ago, in 
my medical training and observation. 

Q. I see. Well, you were advised that Mr. 
Koch received or had a stroke, is that right, pri- 
marily ? A. What? 
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@. You were advised by someone that Mr. Koch 
was supposed to have had a stroke in the spring 
of 1938? 

A. No, I saw him getting around, after he was 
up and about. 

®. Isee. But you didn’t prescribe for him? 

A. No. 

Q. Either during the month of March, April 
and May? 

A. No, I didn’t have anything to do with him. 
As I told you, I saw him improving rapidly every 
day, and I knew it wasn’t going to amount to any- 
thing. 

Mr. Chargin: All right. No further questions. 

Mr. Murray: I have another question or two, 
if Your Honor please. 


Recross Examination 
By Mr. Murray: 

@. Dr. McGinty, did I understand you to say 
that [132] you attended Mr. Koch in connection 
with the automobile accident? A. Yes. 

@. And I understood you to say, I believe, 
further, that this time that you attended him was 
sometime after the accident, or did you attend him 
right at the time? 

A. Well, I attended him right after the thing 
happened. But there wasn’t anything to be done 
for him, without gambling on getting a great big 
isolated blood clot, and I just didn’t do anything. 
We talked about it, and I examined him fre- 
quently. And when I saw the thing beginning to 
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resolve, in other words, to liquefy, then I advised 
that we had better just put a syringe needle in 
there and draw the fluid out, which J did on a 
number of occasions. 

@. Can you reeall at all how long later that 
treatment of drawing off the fiuid was prior to his 
death ? A. Before his death? 

Q. Yes, approximately. 

A. Well, I really don’t remember when that 
accident was. I think it was several years before 
his death. 

@. Well— 

A. And the drawing off of the fluid was just 
a matter of, oh, I think at most probably six to 
eight weeks after. [133] 

Q@. What kind of a scar, if any, did you find 
this injury to leave? 

A. It wasn’t a sear. I think the skin was 
abraded a little at the time, but he had a great 
big depression in the muscle. The muscle must 
have broken. He must have got hit so hard that 
it cut the muscle under the skin. Because there 
was a great big depression. You could put your 
fist down into it. 

@. Where was that depression on his body, 
Doctor, if you please? 

A. As I remember, it was right over the gluteus 
muscle. 

@. In the right hip? A. Yes. 

Mr. Murray: That is all. That is all. 

Mr. Chargin: Are you finished? 
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Mr. Murray: Thank you very much, Doctor, for 
coming over. 

Mr. Chargin: Will you take the stand? Where- 
upon 


NELLIE V. RICHARDS 


was called as a witness for and on behalf of the 
Petitioner and having been first duly sworn and 
examined and testified as follows: [134] 


Direct Examination 

By Mr. Chargin: 

@. Your name is Nellie V. Richards? 

A. It is. 

@. And you have a place of business at 282 
South Third Street? A. I do. 

(). And what is your business? 

A. Iam an optometrist. 

(). I see. Where are your offices with respect 
to the home of Mr. Koch? 

A. It is directly across the street. 

@. I see. And had you known Mr. Koch pre- 
viously to the time of his death? A. I did. 

(). And for how long a time? 

A. Well, the first time I remember Mr. Koch 
was in May, 1933. 

@. May, 1933? A. Yes. 

Q@. And did you see him after that time very 
often? 

A. Well, I saw him as he left and entered his 
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home, and saw him drive out in his automobile. I 
saw him often. 

@. I see. Did you see him during the year 
1937 and [135] 7388? A. Yes. 

Q. Did you ever fit him with glasses? 

A. I did. 

q). And in what year did you fit him with 
classes ? 

A. I fitted him with glasses on April 5th, 1938. 

Q. April 5th, 19388. And what was the condi- 
tion of his eyesight at that time? 

A. Well, he had astigmatism. 

@. Yes. A. Myopic astigmatism. 

@. Did you ever see him drive an automobile 
during the year 1938? 

A. Oh yes, I am sure he did. 

@. Yes. 

A. I am sure I saw him, because he was—I 
made his glasses in that time, and he was all right, 
then he was driving his ear. 

Q. Yes. Did you ever talk to him off and on 
as a neighbor there, see him across the street and 
talk to him? 

A. Qh yes, I am sure I saw him at least twice 
a week. 

@. Twice a week. Where would you see him, 
out in front of his house, or something of that 
kind? 

A. Well, I would see him—he would come to 
the [136] office. And I talked to him in his garden 
and in his house, and in his home. 
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Q. What was his disposition when you spoke 
to him, as far as you could determine? 

A. Well, he was always of very happy disposi- 
tion. 

@. Was he able to get around, physically, im 
1938 and ’39? A. Yes. 

Q. Did he have a cane or not? 

A. Well, he may have—it seems to me I saw 
him with a cane a time or two. 

Q. I see. Did you ever see him pose for some 
photographs during the year 39? A. Yes. 

@. Where was that at? 

A. It was in his own yard, his front yard. 

Q. His front yard. Are you able to fix the 
time, what month, do you know? 

A. Well, I would say it was five or six weeks 
before he passed on. 

@. Five or six weeks before he passed on. And 
who took his picture, do you know? 

A. Well, I know it was a neighbor, a young lady 
across the street. J don’t remember her name. 

@. Yes. And at that time was Mr. Koch able 
to [137] walk around and get around? 

A. Well, yes, he was able to move about. 

Q@. Did he ever discuss your business affairs 
with you? 

A. Well, he sat in his front window and would 
watch for me to come down to the office, and as I 
stepped out of my car I would see him and wave 
at him. And he would chide me for being late. If 
I wasn’t right on time, he noticed it. And I would 
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go across the street, and perhaps I would explain, 
I would say ‘‘Now, Mr. Koch, I had to stop on 
the way down, I didn’t have any appointments but 
I needed to attend to some errands.’’ 

@. And what would he say to you? 

A. He would say ‘‘Well, you must tend to busi- 
ness.”’ 

Mr. Chargin: No further questions. 

Mr. Murray: No questions. 

Mr. Chargin: Mr. Rudolph? 


‘Whereupon 
PAUL RUDOLPH 


was called as a witness for and on behalf of the 
Petitioner and having been first duly sworn was 
examined and testified as follows: 


The Clerk: And what is your name, please? 
The Witness: Paul Rudolph. [138] 


Direct Examination 
By Mr. Chargin: 


@. Your name is Paul Rudolph? A. Jigs 
@. And what is your profession or occupation, 
Mr. Rudolph? A. Banker. 


Q. And with whom are you associated? 

A. First National Bank. 

Q. And what is your position with the First 
National Bank? 

A. Vice President and Cashier. 
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@. And how long have you been connected with 
that bank? A. Thirty-eight years. 

@. Was Mr. Koch a depositor of your bank? 

A. He was. 

@. And for how many years was he a depositor, 
do you know? 

A. He was a depositor all the years that I have 
been there. 

Q. I see. Mr. Koch had substantial sums of 
money in your institution ? A. He did. 

@. How long had you known Mr. Koch, per- 
sonally, [139] could you say? 

A. Thirty or more years. | 

Q. Thirty or more years. Would you see him in 
your bank during the years ’37, ’38 and ’39? 


A. I did. 

Q. How often would you see him there in 38? 

A. Qh, I would say maybe once a month. 

Q. Isee. A. That is to my own knowledge. 

@. Did he ever discuss business with you, busi- 
ness affairs? A. He did. 


@. Did he ever discuss the affairs of the San 
Jose Building & Loan Association with you? 

A. He did. 

Q. Did you ever see him in 739, in the year 
of 739, the year of his death? 

A. In the early part of it. 

Q. In the early part of it. Would you state 
on how many occasions do you know? 

A. Oh, two or three times, I would say. 

Q. And where would you see him, in your bank? 
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A. In the bank. 

@. Was anyone with him when he would come 
or would he be by himself? [140] 

A. Sometimes George was with him and some- 
times he would come over and talk with me, per- 
sonally. 

@. I see. Was he able to get around at that 
time? A. Yes. 

@. What was his disposition with regard to being 
either cheerful or otherwise ? 

A. He was always cheerful. 

@. He was. Would you consider him in 1939 
capable of conducting business affairs? 

A. I would. 

Mr. Chargin: No further questions. 

Mr. Murray: No questions. 

Mr. Chargin: Mr. Snyder. 


‘Whereupon 
CHARLES L. SNYDER 


was called as a witness for and on behalf of the 
Petitioner and having been first duly sworn was 
examined and testified as follows: 

The Clerk: What is your name? 

The Witness: Charles L. Snyder, S-n-y-d-e-r. 

Direct Examination 

By Mr. Chargin: 

Q. What is your name, please? 

A. Charles L. Snyder. 
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Q. And what is your occupation, Mr. Snyder? 


[141] 
A. Merchant. 
Q. Beg pardon? A. Merchant. 
Q@. And how long did you know Mr. Koch pre- 
vious to his death ? A. Thirty years. 


Q. Thirty years. Was he a member of an 
organization of which you were a member? 

A. He was. 

@. And what was that? 

A. Knight Templar. 

Q. And did he take an active interest in that 


organization ? A. Very definitely. 
Q@. Did you ever go to visit Mr. Koch at his 
home ? A. Very often. 


Q. Very often. He was a personal friend of 
yours ? A. He was. 

@. Did he ever discuss any gifts that he had 
made to fraternal organizations with you, or anyone 
in particular? A. He did. 

@. Which ones—what was the conversation and 
what did he say to you? 

A. He told me that he had given $100.00 to the 
ladies’ organization connected with the Knights 
Templars [142] for the purpose for which they were 
organized, and for a Christmas gift. I think that 
was in 1938. 

Q. 738. 

A. And that he anticipated making a similar 
gift each year following. 

@. I see. Did he ever discuss with you any of 
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his problems with his son, or his grandson, as far 
as you remember ? A. Indirectly. 

Q. Indirectly. 

Mr. Chargin: No further questions. 

Mr. Murray: No questions. 

Mr. Chargin: Mr. Drew. 


‘Whereupon 
JOHN H. DREW 


‘was called as a witness for and on behalf of the 
Petitioner and having been first duly sworn was 
examined and testified as follows: 


The Clerk: Your name, please? 
A. John H. Drew, D-r-e-w. 


Direct Examination 
By Mr. Chargin: 

Q. What is your occupation, Mr. Drew? 

A. Secretary, San Jose Building & Loan. 

@. Secretary. And how long have you been 
the [148] secretary of that Building & Loan Asso- 
elation ? A. For over ten years. 

Q. And how long have you known Mr. Koch? 

A. Since 1924. 

Q. What was his position during the early 
twenties with the association, or thirties? 

A. Well, he was president at one time, and at 


other times—at another time he was vice-president. 
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@. Yes. And was he a director of that associa- 
tion during the year ’37 or 7382 A. He was. 

Q@. And particularly in ’88 did he hold any official 
position with the Board, or just a director? 

A. He was the Vice President. 

@. He was Vice President? 

A. I believe, yes. 

Q. Yes. And did he attend the meeting of the 
Board in ’37, regularly ? A. Yes. 

Q. And did he attend meetings of the Board 
regularly in 38? 

A. Yes. He was absent, I believe, two meetings 
in 1938. 

@. He was only absent two meetings in 738. 
And how often would you meet? [144] 

A. Once a month. 

@. Once a month. 

A. That is the regular Board, and then we had 
committee meetings, otherwise. 

@. I see. When he attended these Board meet- 
ings did he take an interest in the association’s 
affairs ? A. He did. 

Q. And with regard to the loan that Mr. Faber 
Johnston spoke of, the discussion of a repayment 
of a loan, was he present at that time when this 
took place? A. He was. 

Q. And will you testify as to what happened 
there? 

A. Well, he really led the discussion and made 
the motion to accept the payoff of this large loan, 
without a prepayment charge. 
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Q. Yes. That was when, do you know? De- 
cember ? 

A. December; I believe it was on the meeting of 
December 21, 1938. 

Q. In December of 1938 you feel he was com- 
petent to take care of his business affairs? 

A. Yes. 

@. And discuss important matters? 

A. Yes. 

Q. Now, I will show you this: Is that your 


signature there? [145] A. Yes. 
Q. Certifying to that document? 
A. Yes, it is. 


Mr. Chargin: We would like to introduce in 
evidence a purported certified copy of a resolution 
of the Board of Directors of that association. 

Mr. Murray: Objected to on the basis it is irrele- 
vant and immaterial, if Your Honor please. 

The Judge: It may be handed to the clerk and 
marked Petitioner’s Exhibit 3 for identification. 

(Whereupon the resolution above referred 
to was marked Petitioner’s Exhibit No. 3 for 
identification. ) 


The Judge: I haven’t seen it. What does it 
purport to be? 

Mr. Chargin: It purports to be a resolution of 
the Board of Directors of the Association adopted 
on the 21 of December, ’38, wherein the motion 
was made by Mr. Koch authorizing the elimination 
of a prepayment penalty with regard to the Build- 
ing & Loan on this loan payment. 
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The Judge: Objection will be overruled. It 
will be received as Petitioner’s Exhibit No. 3. 
(Whereupon the resolution heretofore marked 
Petitioner’s Exhibit No. 3 for Identification, 
Was received in evidence and marked Peti- 
tioner’s Exhibit No. 3.) 


By Mr. Chargin: [146] 
Q. You said that that was your signature down 
there ? A. Yes, that is my signature. 
Mr. Chargin: I want to read this in the record. 
The Judge: You need not; it has been received. 
Mr. Chargin: Very good. 


By Mr. Chargin: 

@. I call your attention to that document. The 
meeting of the Board of Directors you refer to took 
place on what date? 

A. December 21st, 1938. 

Q. December 21st, 1938. All right. What kind 
of a man was Mr. Koch with regard to business 
affairs, in handling the association, even during the 
year 1938, *37? 

A. Well, Mr. Koch was always the one to watch 
the expenses and always checked pretty carefully 
on that angle of the business. 

@. When he would come—— What was his 
condition of health, so far as you were able to 
observe, during the year 738? 

A. He was able to get around. 

@. Could get around? 

A. He came in the office frequently. 
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Q. Do you know who he would come to the office 
with, whether he would be driven there, or walk 
there, or how? 

A. JI don’t know exactly. I believe that our 
Mr. [147] Cowell called for him a time or two. 
I don’t know whether that was in ’38. He would 
eall for him. Whether it was in ’38 or early ’39, 
I am unable to say. 

@. Did you ever see him walking around town, 
or around the business section during the year 1938? 

A. Oh yes. 

@. I see. Was he able to get around unassisted 
by anybody? A. Yes. 

~Q. I see. Was it his custom to visit with the 
employees of the association whenever he dropped 
in there? 

A. Yes, he usually talked with the different ones. 

Q@. He was on good terms with most of the 
employees, then, particularly the officials, that is 
correct ? A. Yes, friendly terms. 

@. What was his disposition? 

A. It was always cheerful, and inclined to kid, 
in his way. 

Q. All right. [148] 


MRS. ANGELINE COMPTON 


was called as a witness for and on behalf of the 
Petitioner and having been first duly sworn was 
examined and testified as follows: 


The Clerk: And your name? 


Commissioner of Internal Revenue 131 


(Testimony of Mrs. Angeline Compton.) 
The Witness: Mrs. Angeline Compton. 
Direct Examination 
By Mr. Chargin: 
Q. Your name is Angeline Compton ? 
A. Yes, sir. 
Q. And where do you reside now, Mrs. Compton ? 
A. 267 South Third. | 
Q. 267 South Third. And about how far is that 
from the former residence of Mr. Koch? 


A. Just the second door. 

Q. The second door from him? 

A. Dr. McGinty is between. 

Q. Yes. [152] A. 285, and 267. 

Q. I see. And what is your occupation ? 

A. I have been practical nurse for about fifteen 
years. 


@. Isee. And were you employed by Mr. Koch 
at any time? 
A. Yes. He employed me in Apri, ’36 as his 


housekeeper. 
Q. Apri, 36. And up to what time did you 
work there? A. From April, ’36 to April, 37. 


Q. And where did you go after 37, after you 
left his employ? 

A. He was going to make a trip to Denver, and 
I made a trip back to Nashville, Tennessee to my 
old home. 

Q. Do you know whether he went to Denver 
that year? A. Yes, I know he went. 

@. He went to Denver in 1937? 
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A. I had a letter from him after he got there. 

Q. I see. And when did you return back from 
Tennessee ? 

A. JI returned back that same summer, three or 
four months afterwards. 

@. Isee. Did Mr. Koch own a car? 

ie Yess a3] 

). A personal car? mo VES 

@. When did he buy a new car, do you know? 

A. Well, I don’t remember when he bought the 
new car; it must have been 738. 

@. Why do you say it must have been ’38? 

A. Well, because I was living over on 6th Street. 

Cn ides: 

A. And I went down to Hale’s store and I 
came by. I was living there in 738. 

Q. Yes. 

A. And I came by, and he was out in the vard. 
And he says ‘‘How do you like my new car?” I 
said ‘‘So you have got a new ear?’’ And he said 
‘“Yes.’’ He says, ‘‘Get in, and I’ll take you home.’’ 
So I got in and he drove me up San Carlos up to 
7th and came down and put me out at 6th. 

Q. I see. Did you see him drive at any time 
during the years? 

A. Oh, numbers of times he took me over to his 
barber, after I was back employed with him the 
second time. 

Q. When were you again employed by him? 

A. The next in ’38. 

@. In 38? A. Yes. 
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@. And what time of year was that now? [154] 

A. About May, I think. 

Q. About May? A. Yes. 

Q. Now, do you recall the time that you came 
into his house and found Mr. Koch 

A. Well, that was in May. 

Q. May of ’382 

A. I had been to Hale’s store, and I came by, 
and as I often did, stopped in, when I didn’t see 
him on the poreh I went in. 
Yes. A. And he was lying on the bed. 
Were his feet on the bed? 
No, he had his shoes on. 
He had his shoes on? A. Yes. 
How was he dressed? 
Had his trousers on and his house coat. 
Yes. 
And I said, ‘‘What’s the matter, are you 
sick?’’ He said, ‘‘ No, I was in the bathroom shaving 
and I fell and hurt my hip.’’ 

@. Was there anything else that you observed 
wrong with him at that time? 

A. Well, I noticed that his two fingers here had 
a [155] little blood on them. And J supposed he 
struck them against the bathtub, because there was 
blood on the bathtub. And these two fingers swelled 
up and they kind of scabbed over and got well then. 
But they were a little bit stiff, swollen a little, and 
just a little stiff. 

Q. Now, at that time did you call a doctor? 

A. Yes, sir. 


POPrPOOPOSO 
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Q. At whose request ? 

A. Well, I didn’t know who to eall, and Mrs. 
Ered Doerr 
Q. Yes. 

A. (Continuing) told me, she said ‘‘Dr. 
Cottrell is a good doctor,’’ and so I called him. 

Q. Did Mr. Koch ask you to eall a doctor? 

A. No, he didn’t. I didn’t let him know I ealled 
him. 


Q. He made no request for a doctor at that time? 

A. Never did. 

Q. So you called Dr. Cottrell then? 

A. Of my own accord. 

@. Yes. And how often did Dr. Cottrell come to 
visit him ? 

A. Well, I called his son, Mr. George Koch. 

@. Yes. 

A. And he and Mrs. Koch came over, and Dr. 
Cottrell [156] came every day, then. 

@). Yes. 

A. He said—when he came, he didn’t examine 
any place in his body, except he took his tempera- 
ture and his blood pressure. 

Q. Yes. 

A. And he said ‘‘Well, stay in bed a few days 
and you will be all right.’’ 

Q. Yes. 

A. Well, Mr. Koch didn’t want to stay in the bed. 
And he stayed in the bed, though, for a day or two, 
and then he would get up. And IJ would take him 
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to the bathroom. But this left leg was always 
giving him trouble. | 

Q. What was the condition of that left hip or 
left leg; I mean, did you ever see it? 

A. Yes. Right on the joint of the left hip, 
right on the joint, where it works together 

@. Yes. 

A. (Continuing) was all knocked in, had 
sunken in; the whole cap of that left hip was 
knocked in. And he said it was when Mr. Sheppard 
hit him with an automobile. 

Q. Yes. 

A. And in 36 when I was with him he would use 
this rubber ring. And Mr. Swickard would come 
in and say ‘‘A. J., how’s the barometer?’’ He said, 
‘“‘Well, it is going to rain,’’ [157] and he would 
laugh at him. He called this hip his barometer; 
he could always tell when it was going to rain. 
But we laughed about it, but the next morning it 
would be raining. 

Q. So during the time that Dr. Cottrell was 
treating him he was not bedridden all the time? 

A. Well, he wasn’t only when the doctor came. 

@. And he got up and around? A. Yes. 

@. And sat in his chair? 

A. Yes, and sat up and walked to the bathroom 
several times. But I tried to keep him in the 
best I could, because the doctor said to. | 

@. Did Mr. Koch ever make any remark about 
the doctor staying there too long or coming too 
often to see him? 
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A. Well, he kept a-coming, and I suggested—and 
I went out on the porch with Dr. Cottrell, and I 
suggested to the doctor ‘‘Do you think it is necessary 
for you to come every day?’’ He said, ‘‘Did he 
say anything about it?’’ I said, ‘‘No, but,’’ I said— 
He wasn't giving him any medicine, never gave him 
anything. And Mr. Koch would laugh, he would 
say, ‘‘Well, the doctor just tickles me on the toe.”’ 
The doctor would come and tickle his toe, and he 
would jerk his foot that way, you know, when he 
would tickle his toe—Mr. Koch would jerk his 
foot. He would say, ‘‘ Well, you’re coming, you’re 
coming.’’ I said to the doctor, ‘‘Do you think [158] 


it is necessary to make a trip every day?” ‘‘Did 
he say anything about 1t?’’ I said, ‘‘No, but I just 
thought it wasn’t necessary.’’ ‘‘Well,’’ he said, 


‘“George told me to keep a watch on him.’’ So Mr. 
Koch and I talked about it. I told him what I 
said to him. He said, ‘‘Wait until George comes 
and he can pay him off, and then he will stop.” 
He quit then. 

Q. During the year 1939 was Mr. Koch able to 
get around? 

A. Sure. He had his hair cut every month, and 
he did his own shaving at home; he had his electric 
yazor, and once a month he would go to the barber 
and have his hair cut. And when he lived at the 
first house on San Carlos, well, he walked over to 
San Antonio, right at KQW was a barbershop. 

Q. How far was that from the home? 

A. That was just a block. And three weeks, to 
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the very day, every time it come his day to have 
a haircut, he went. And this time, it was just three 
weeks, just the last—it was in June, the last month 
he lived, I went with him down to this barbershop 
by the side of KQW. There was a customer in the 
ehair. I said, ‘‘Well, I am going back home and 
I will come back for you.’’ And he walked with 
his cane. So I went back home and I asked the 
barber how long it would be before I must come 
after him; he said, ‘‘Oh, half hour.’”’ So I went 
back and came back and he was gone. I said, 
‘‘Well, [159] where has he gone to?’’ He said, 
‘* He went this way.’’ Pointed towards Second 
Street. Well, I went on down Second, and when 
I got there by the Baptist Church I looked up the 
street and he was just going in Mr. Thompson’s, 
Perey Thompson’s office. 

@. He is a real estate man? 

A. He was just going in there. And Mr. Thomp- 
son came down to see him quite often. So I went 
on up, didn’t let him know that I was there. He 
was standing—he didn’t sit down, he was standing, 
talking to Mr. Thompson. So J went across the 
street to see where he would go. He came out 
and he went down and cross San Antonio by the 
Y there, went on down—Mr. Louie Doerr was living 
there on that street then. And he stood there and 
talked to Mr. Louie, and went on past the undertaker 
shop there where Zinke’s is now. And I went 
over and talked to Mr. Doerr. And he said, ‘He 
is a curiosity, isn’t he?’’ I said, ‘‘J am going across 
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the parking lot and beat him home.’’ So, he went 
on down to San Carlos and came around. And 
when I got to the home I went—I saw him up by— 
Just across by the filling station, and I went up to 
meet him. And he laughed, he said, ‘‘How did 
vou know where I was?’’ TI said, “I was keeping 
tab on you.’’ So he came on in home. 

@. And that was, you say, three weeks before 
his death? 

A. That was in June, before he died the 29th of 
June. 

@. Who prepared his meals for him? [160] 

ee edie 
@. You did? A. Yes, sir. 
Q. And how was his appetite? 
A. Couldn’t have been better. 
Q. What do you mean by that, what would he 


He ate anything that he could get ahold of. 
Did he have any particular pet appetites or 
desires that he wished filled? 

A. No. The doctor said to feed him lightly, 
I did at first, but otherwise he ate anything he 
wanted. 

Q. Previous to his illness in May, when he fell 
down there, was his appetite good in 1937? 

A. The last night—the last day he lived he ate 
a good breakfast and a lunch—we always ealled 
it dinner—and supper. 


Ome Y cs: 


Op! 
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A. And I didn’t see any change on him at all 
the 28th of June until after I put him to bed 
that night. And in about an hour—he always went 
to bed at eight o’clock, he got up about five—and 
I put lim to bed, and in about an hour after I 
put him to bed he called to me. And he said, 
‘I have a hurting down here.’’ And he couldn’t 
urinate. 

Q. Yes. 

A. So I called Dr. McGinty. And Dr. McGinty 
tried [161] to catheterize him, and he couldn’t. 
But that morning, the morning of the 28th, he 
was in the bathroom and shaved, and the last thing 
he would always do would be to shave and wash 
his hands and face and comb his hair before he 
went into the room. So, he was standing right in 
front of the mirror where he combed his hair, and 
he cleared his throat, and I turned to get some 
paper for him to expectorate on, and he fell, stand- 
ing straight up, right where he went to turn. 
Every time he would turn around this hip seemed 
like it would get out of place. And he fell and IL 
eaught him, but his weight pulled me down; we 
both fell on the floor. Then I got him up and put 
him on the bed. And he stayed there awhile, and 
then he came in to the front and sat in his chair 
the rest of the day, and he ate his dinner. And 
that evening then, why,—he always ate an early 
supper. 

Q. Now, going back to 1938, on Christmastime 
when they had that breakfast over 
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A. The Knights Templars. 

Q. Over at the Knights Templars organization, 
do you recall going down there with him? 

A. Yes, sir, I went with him. 

@. And was he in charge of that breakfast ? 

A. He went down and bought everything before- 
hand, and I took him down, went down with him 
the night before. 

Q. Yes. [162] 

A. He wanted to see that the tables were all 
fixed and everything, the decorations were all right. 

@. How did you go down the night before? 

A. He and I walked down. 

Q. Walked down? 

A. Yes, sir. He and I walked down. 

Q. Did he have the chair there that night? 

A. No, he didn’t have the chair; the chair was 
out in the garage. We kept it out there. He didn’t 
want to ride in it. 

Q. Would you explain the circumstances of that 
chair, who gave it to him? 

A. It belonged to the Knights Templars Mr. 
Doerr said, and Mr. Fred Doerr brought it over 
there, thinking that it would be a help to him. 

Q. Yes. Did Mr. Koch want to use the chair? 

A. He didn’t like to ride in it, and I didn’t 
like to push it. 

@. And so he preferred to walk? 

A. Yes, sir, he preferred to walk. 

Q. But that Christmas morning he did use the 
chair ? 
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A. Christmas morning I took him down and he 
had his—he ate a hearty breakfast, a big breakfast, 
and he made a little speech. 

@. He did? [163] 

A. Yes, sir, he made a little talk. 

Q. Did he ever have any discussion with you 
about people interested in him for his money? 

A. Yes. I came home one day from the grocery 
store, and there was a lady——-_ He was out in the 
lawn, watering the lawn. 

@. Do you know what year that was, about what 
year? 

A. Oh, that was within a month or two before; 
that was in ’29. 

Q. Thirty-nine. 

A. Thirty-nine, I mean, yes. This lady was out 
there. J didn’t know her. And when he came in 
the house, he laughed, he says, ‘‘These women are 
sights,’’ he says, ‘‘this woman wanted me to take 
her for a ride, wanted to know why I didn’t ever 
come to take her for a ride.”’ 

There was a lady rooming in the next door there 
in Dr. McGinty’s, rooming and boarding there, and 
every time he would go out in the back yard he 
would run into her, so he turned around and came 
back one morning. I saw him twice do that. He 
says, ‘‘! don’t know what these women mean.’’ He 
says, ‘‘She is wanting to get in with me.’’ So I 
was out, he was to town, and I was out in the back 
yard and hanging out some clothes, and she came 
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over to me and she says, *‘Why don’t you set your 
cap for that old man?’’ I says, ‘‘Well, I don’t 
know, I don’t want to marry, that is all I know.”’ 
[164] And she says, ‘‘Well, if you don’t want him, 
put me on,’’ she says, ‘‘you will get plenty of 
money.’’ 
talked to him, and he would laugh about them. 

@. And he was aware of that, was he? 

A. Oh yes, he knew it. One woman got mad 
at me, one old maid. She clerks at Hale’s now. 
She got mad at me, won’t speak to me to this day 
because I wouldn’t let him answer a ecard. I didn’t 
even know her, and she wrote him, and he wouldn’t 


And there were several women came and 


answer it, and she thought I was to blame for it. 

Q@. Did he have a photograph taken in 1939 
of himself? Someone take a picture of him? 

A. Yes. He had one taken in the front. He 
had one taken with Dr. Richards. 

@. Do you have that photograph with you? 

A. Then we had some taken on Sunday, two 
weeks before he died. 

Q. Have you got any photographs taken of him? 

A. I wanted to have these made because I wanted 
his grandson—a picture of him made with his two 
erandsons so I could show them to my Tennessee 
folks. 

Mr. Chargin: Do you care to look at these, 
counsel ? 

The Witness: That was in the back yard, on 
Sunday, and he only lived one Sunday after that. 

[165] 
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By Mr. Chargin: 

@. I will ask you when was that taken about, 
do you know? 

A. Well, this one was made—the girl across the 
street came over and made this, and made one of 
Nellie. Nellie came in just then and she run over 
and had herself made with him. This was about 
three months, about three months before he passed 
away; not over that. 

@. And when were these taken? 

A. They were taken the Sunday the week before 
he passed away. 

Mr. Chargin: All right, we would like to have 
these introduced in evidence. 

The Judge: Any objection? 

Mr. Murray: No objection. 

The Judge: They may be. handed to the clerk 
and marked Petitioner’s Exhibits Nos. 4, 5 and 6, 
and will be received in evidence. 

(Whereupon Petitioner’s Exhibits 4, 5 and 6 
were marked by the clerk and received in 


evidence. ) 


By Mr. Chargin: 

Q. Did Mr. Koch show some interest in his 
neighbors during the last year of his life? 

A. Do what? 

Q. Show interest in his neighbors and their 
affairs. [166] 

A. Ob yes, he was very much interested in them. 

Q. Would he talk, in the neighborhood, to 
people? 
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A. He talked to everyone. He had a world of 
friends that came to see him, and he talked with 
them. 

Q. Who particularly would he talk with then 
and visit, if you know? 

A. Well, he often went over and talked to 
Mis. Richards, and he also went over to the filling 
station and talked with the men there. 

@. Now, did he ever discuss with you during 
the year °38 his affairs concerning either George 
or his grandson Ralph? 

A. Yes, he talked about them and told me every- 
thing, 1 guess, from start to finish. 

Q. What did he talk about with regard to 
Ralph, the grandson ? 

A. Well, he had a great feeling for Ralph, be- 
cause he was left a baby, his mother died when—he 
said—when he was four or five days old. And he 
said that Ralph was kind of kicked out. His step- 
mother had a son of her own, and she had an 
electric washing machine and a Japanese girl there, 
but she wouldn’t let Ralph have his handkerchiefs 
and clothes washed there, so he had to bring them 
over to his grandpa’s, and I helped wash them. 

Q. Ralph brought his clothes over? [167] 

A. Ralph would bring them over to his grandpa’s 
and washed them on a rub board. I went to help 
him. I felt sorry for him, myself. And I did all 
the ironing, and J did the mending of anything. 
And that is what hure Mr. Koch. It just broke his 
heart. And so Mrs. Swickard, his stepmother, 
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came over one day and was talking to him about 
she didn’t want Ralph to go to Stanford. And 
Mr. Koch said ‘‘Well, Ralph is going to Stanford.’’ 
Ralph wanted to go to Stanford, too. So I went 
with her out on the porch. And she rehearsed a 
whole lot to me about it. I came back and I said, 
“‘T can’t understand why Mrs. Swickard doesn’t 
want Ralph to go to Stanford.’’ I said, ‘‘She is 
jealous because her boy couldn’t go.’’ She said 
they weren’t able to send him. Her first husband 
and her had separated, said she wasn’t able to send 
him. He says, ‘‘I am going to give Ralph a good 
education and put him in business.’’ He said, 
‘*He has got no home, he has got no mother.’’ 

@. When did he say that, do you recall what 
time that was? 

A. Well, Ralph finished high school. 

@. What year would that be, in 738? 

A. That is the spring—summer of 738. 

Q. Summer of 88. 

A. And he was going to enter college then that 


Q. I see. [168] 

A. So then is when he wanted—and he says 
‘““You admonish Ralph,’’ he says, ‘‘I want him to 
make a businessman.’’ He says, ‘‘I don’t want him 
to make a fiddler,’’ he says, ‘‘I want him to make 
a businessman. And, you admonish him never to 
smoke cigarettes.’’ He said there was four genera- 
tions of the Kochs and none of them ever smoked. 
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@. Was the deceased, Mr. Koch, generous with 
his relations ? 

A. Well, yes, he had a feeling for every one of 
them. He said it hurt him worse to leave his baby 
brother, than all the rest of them. He left home 
when he was only sixteen years old, so he told me. 
And he said he came to this country, and he said it 
hurt him worse to leave Carl than it did any of the 
rest of them, or all of the rest of them. 

Q. Do you know of any other gift he made to 
other members of his family? 

A. Well, he had 

). In conversations with you? 

A. Well, he had a niece in San Francisco. 

~). Yes. 

A. That wasn’t married. And she was sick, 
and he said he was going to give her—going to help 
her. ‘‘Now,’’ he says, ‘‘the other nieces may feel 
sore towards me because I don’t give them any, 
but,’’ he says, ‘‘they have got a husband to work 
for them, and I am not going to help them.” [169] 
That is what he told me, that he was going to 
give this niece that was not well in San Francisco, 
and had no home. 

Q. Did he ever discuss the matter of giving 
money to his son George, or in your presence, or 
to you? 

A. Well, he said this: He said, ‘‘When Hilda 
was in school, and George,’’ he said, ‘‘I gave Hilda 
$2.00 every Sunday.’’ He said, ‘‘She needed a little 
spending money and she helped her mother and she 
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had no way of making it, and,’’ he said, ‘‘I made 
George work for what he got.’’ He said, ‘‘George 
kind of thought I was sore at him, but,’’ he said. 
“when George got older,’’ he said, ‘‘Pa, you done 
right,’’ he said, ‘‘you should have given it to Hilda.”’ 
He says, ‘‘! have only got the two, and I am giving 
Ralph this money to put him through Stanford, 
and,’’ he says, ‘‘I am going to give George the 
same amount.’’ I don’t know how much the amount 
was, but he said he was going to give him the same 
amount. 

@. Did he ever discuss in 1988 or 739 about 
going to see his brother Carl again? 

A. Yes, he was going to have a new plate, going 
to have his upper teeth pulled. He had one tooth 
here, and then on one side they were all out. And 
he asked me who would be a good dentist. I told 
him that Dr. Hart was the best I ever had. 

Q. Yes. | 

A. And he said, ‘‘ Well, I am going to have my 
lower [170] ones’’—he says, ‘‘they do all right, but. 
I am going to have my upper teeth taken and a 
plate made.’’ And he said he had a letter from his 
sister-in-law and she told him about Carl failing. 
It worried him. He said, ‘‘I was out there a year 
ago and straightened Carl’s business up, and,’’ he 
said, ‘‘I told him if he didn’t get rid of this partner 
he would ruin him.’’ And he said, ‘‘Now, he is 
ruined.’’ He said, ‘‘I squared his bills all wp and 
put him on his feet agai, in ’37.”’ 
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ve Yes. 

A. So he got this letter from his sister-in-law 
and he sat down and wrote her and asked her how 
much behind he was and what it would take to 
straighten it up. So he worried quite a bit about it. 
He said, ‘‘Carl is my baby brother.’’ And he loved 
Carl and he thought the world and all of him. 
And he says, ‘‘I am going to help him out.”” And 
he asked me to make the check out for him. And 
he says, ‘‘You ean write better than I can.”’ So 
I made the check out. I made it wrong. JI went 
on in to prepare his lunch and he called to me. He 
says, ‘‘Mrs. Compton,’’ he says, ‘‘there is something 
wrong, something not right about this.’”’ I guess 
he didn’t want to hurt my feelings, to tell me I 
had made a mistake. So I looked at it, I said, 
‘Well, I guess I misunderstood you.”’ I says, ‘‘T’ 
make it over.’ ‘‘No,’’ he says, I’ll fix it.”’ So he 
fixed it, himself. 

Q. Well, do you know whether he was going to 
see [171] George in Denver again? A. Carl? 

Q. IJ mean Carl. 

A. In Denver. Yes, he told me that when he 
got his teeth, got his new teeth he would go out 
there, and I might go as far as he did, as far as 
Denver, and then I could go on to Tennessee and 
visit my people, then he said I could come back and 
come back with him. 

Q. Do you know what year that was that he had 
contemplated the trip to Denver? 
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A. That was about three months before he passed 
away. 

Q. Did he ever discuss with you or say anything 
about death, in your presence? 

A. No, never heard him mention dying. 

Q. Never heard him mention dying? 

A. Not a time. And I was with him day and 
night and he never mentioned it. 

Q. What was his disposition with regard to his 
outlook on life? 

A. Qh, he was jolly and told lots of jokes, and I 
told him a lot of jokes and we got lots of good 
laughs out of it. And he enjoyed Nellie coming 
over, because they joked a lot. 

). At the time of his death then How long 
was he ill, then, at the time of his death? [172] 

A. He died on the 29th, June 29th, about two 
or three o’clock. 

Q. Yes. A. In the afternoon. 

Q. Yes. 

A. And the 28th, in the morning about nine 
when he—— 

Q. Fell? 

A. (Continuing) : was fixing himself in the 
bathroom, he fell. As I said, I put him on the bed. 
He stayed there an hour or two, then he came on in 
and sat on his chair, then he came out to the din- 
ing room and ate his lunch. And that night he ate 
his supper and went to bed, and in an hour’s time 
after he was in bed, why, he had this trouble, he 
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couldn’t urimate. And he died the next day. He 
never missed a meal. At three o’clock that morning 
I gave him a cup of coffee and a bowl of oats. 

@. Did he ever say how long he was going to 
live? 

A. No. He said he was going to live to be a 
hundred. I would say ‘‘ Yes, I am going to live to 
be a hundred, if I don’t die.’’ 

Mr. Chargin: No further questions. 

The Witness: His appetite was wonderful. 

The Judge: Wait a minute. 

Mr. Chargin: Excuse me. 

The Judge: Any cross-examination? [173] 

Mr. Murray: Not that I have noticed yet, there 
is no eross-examination. J mean, [ didn’t know 
you were through. 

Mr. Chargin: Yes. 

Mr. Murray: I beg your pardon, I didn’t hear 
you. 

No, no cross-examination. 

Mr. Chargin: You were going to say something 
about his appetite. 

A. In February, after this Christmas break- 
fast 

Mr. Chargin: You don’t object? 

Mr. Murray: No. 

A. (Continuing): I don’t know whether it was 
at the Knights Templars, but I think it was the 
Ladies Auxiliary, or something, whatever it is, I 
don’t know about it, they invited him down to the 
dinner. And they had spareribs and saurkraut, and 
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he ate three helpings of saurkraut. And | thought 
“Well, if you don’t die from overeating, I don’t 
know.’’ He had a wonderful appetite. [174] 


FABER L. JOHNSTON 


was recalled as a witness for and on behalf of the 
Petitioner and having been first duly sworn was 
examined and testified as follows: 


Further Direct Examination 
By Mr. Chargin: 

Q. Mr. Johnston, vou testified, I believe, this 
morning, that Mr. Koch was a director of the Build- 
ing & Loan Association. During 1938, did he have 
another capacity over there at the association ? 

A. Well, Mr. Koch was a director and he was: 
the vice-president of the association; he also was 
on the Securities Committee which had to do with 
passing upon loans and appraising property when 
loans were made. And in that connection he used 
to go out with the committee, which required three 
members of the committee, to look at a piece of 
property and inspect the property, then they would 
discuss it in the office, the appraisal, putting it in 
writing, which he signed, or the members signed. It 
took three to make a loan. He worked on that 
committee. 

Q. And in 1938 then he went out and appraised 
property, looked at property ? 
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A. He inspected properties all the time with 
the committee. They used to go out, three mem- 
bers would go out and [175] look at a piece of 
property. 


GEORGE ADOLPH KOCH 


was recalled as a witness for and on behalf of the 
Petitioner and, having been first duly sworn, was 
examined and testified as follows: [176] 


Q. Was your father during 1938 able to sign 
his own checks, and during 1939? A. Oh, sure. 

@. He was. I will show you four checks here, 
Mr. Koch, and ask you if those checks there were 
signed by your father, if that is his handwriting? 

A. They are. 

@. Now, with reference to the first check, is 
the entire instrument signed and executed by him? 

A. That is his writing, yes. 

(). I see. And what is the date of that? 

A. It is November 6, 1938. 

Q. November 6, 1938. And who was the payee 
of that check? A. Carl Koch. 

Q. Carl Koch. And the amount thereof, $1500.00, 
is that the handwriting of your father? 

AD Pies elit 

@. Do you reeall the circumstances about this 
check? Ne NI aly 


Q. Would you explain it to the court, as to what 
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took place just about this time, or just previous 
to it? 

My. Murray: What check is it? How would the 
[178] record indicate? 

Mr. Chargin: That is a fifteen-hundred-dollar 
check, the first one I referred to. 

The Witness: To Carl Koch. 

Mr. Chargin: J wish at this time to introduce 
this check as an example of the deceased’s hand- 
writing, and also for the purpose of evidencing the 
date of that transaction. 

Mr. Murray: No objection. 

The Judge: It will be received as Petitioner’s 
Exhibit No. 8. 

(Whereupon the check above referred to was 
marked Petitioner’s Exhibit No. 8 and re- 
ceived in evidence.) 


[Printer’s Note: Petitioner’s Exhibit No. 
8 is set out at page 291 of this printed record. | 


Mr. Chargin: May we also have permission to 
introduce one dated September Ist, 788, signed by 
Mr. Koch, and one of October 24th, ’38, signature 
of Mr. Koch, and one of October 31st, ’38. 

Mr. Murray: No objection. 

Mr. Chargin: If we may introduce those next in 
order. There is no objection, Your Honor. 

The Judge: Very well. 9, 10 and 11, three 
checks. 

Mr. Chargin: Four checks. 

The Clerk: No, that is one; 8, 9, 10 and 11. 


154 George A. Koch vs. 


(Testimony of George Adolph Koch.) 
The Judge: Very well. [179] 
(Whereupon the checks above referred to 
were marked Petitioner’s Exhibits 9, 10 and 
11 and received in evidence.) 


[Printer’s Note: Petitioner’s Exhibits No. 
9, No. 10 and No. 11 are set out at pages 291 
and 292 of this printed record. | 


By Mr. Chargin: 

Q. Now, with reference to this transaction, as 
evidenced by the check dated November 6th, 1938, 
do you recall the circumstances surrounding it? 

A. I do. The year before when he went to Den- 
ver his brother was in trouble; he gave him either 
five or ten thousand dollars, and settled his affairs 
up. He was in the coal and wood business. And in- 
stead of going through bankruptcy, my father went 
back there and went to all of his creditors—I just 
don’t know the amount, but it was between five and 
ten thousand dollars—and cleaned up his affairs 
and settled them. 

The next year he wrote for more money, and I 
believe he gave him $2500.00. And he got involved 
again and he asked for another fifteen hundred. And 
this is the one that Mrs. Compton refers to that he 
asked her to write a check out, and by mistake— 
IT don’t know whether she wrote it out for twenty- 
five hundred or thirty-five hundred, but she wrote 
it out by mistake. And he didn’t want to hurt her 
feelings, so he tore it up and wrote the correct one, 
himself. That is the history of that check. 
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Q. Is that completely all in his own handwrit- 
ing? [180] A. Yes, sir 

Q. I see. Now, with reference to the next ex- 
hibit, the check of September 21, ’38, payable to 
Ralph Swickard, $500.00. Now, are you able to re- 
late and do you know the facts surrounding that 
check ? 

A. I do. But I would have to start in with the 
one ahead of this, if I may, to give you the history. 
Q. Do you know what that $500.00 was for? 

A. Yes. This is the check that he gave Ralph 
to start in, for his tuition, to start in Stanford 
University. 

@. I see. And that was in the fall of ’38, is 
that right? 

A. That is September 21st, 1938. 

@. What were the circumstances just preceding: 
the execution of that check 2 

A. Well, the boy didn’t have enough credits’ 
when he got out of high school, and there was a 
preparatory school down at Monterey, and the boy 
asked him to go down there, and Father talked it 
over with me, and so he had given him $250.00 to 
go down to the preparatory school. And that is 
when the trouble started with the stepmother. The 

stepmother came to my father and had quite an ar- 
gument. She said that the boy hadn’t gotten his 
credits down at Monterey, that he had just squan- 
dered the money, and if there was anv further 
money to be given, she wanted to handle the funds. 
And then [18014] my father became very much dis- 
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turbed over that, because they had had quite a 
few fallings-out because she had never treated the 
boy right. She said she didn’t want him to go to 
Stanford, that her own boy didn’t have an oppor- 
tunity, and there was no reason that he couldn’t 
go to our State school here and live home. But my 
father said, ‘‘Well, George’s boy’’—that is my boy 
—‘is going to Stanford, and J want Ralph to have 
the same opportunity that George’s boy had, and 
IT am going to see him through Stanford.’’ So 
both the father and mother came over to visit him 
in a day or so. And my father said he was going 
to give the boy $500.00 to start Stanford. He had 
been given his credits. So I came down that next 
day, my father phoned me, he wanted to see me. 
And he says, ‘‘George, I don’t like the way Ralph’s 
father and mother are acting, and,’’ he said, ‘‘I 
gave him $500.00 and told both the mother and 
father that the boy had gotten his credits and he 
was going to Stanford and they said, ‘Well, he 
isn’t going to Stanford, we can’t see him through.’ ”’ 
He said, ‘‘ Well, I am going to see the boy through.”’ 
And so the father said, ‘‘ Well, how do we know 
that you are not going to croak, Mr. Koch, and 
that this money is going to come forth?’’ He said, 
‘Don’t worry about me croaking,”’ he said, ‘‘I’ll live 
longer than you do, but,” he says, ‘If I don’t, I 
am going to make provisions with George where 
the boy will be taken care of.’’ 

So that is the story of this check. [181] 
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Q. Subsequent to this time, then, what provision 
was made for Ralph’s education ? 
A. Well 
Q. (Continuing) : 
A. From then in, why, my father and I got to- 


and future provision? 


gether on securities and funds so that the boy 
could get his education through Stanford. 

Q. All right. With reference to the question of 
getting together on securities, what do you mean? 
When did you get the securities from your father? 

A. Well, this was around the holidays. So he 
told me to come down around—it was in December, 
I came down quite a bit. We talked it over, and we 
went down to the bank and got together, decided on 
the securities we wanted to take out of the box 
and put in the boy’s trust account. 

(). Now, these transfers were made over at the 
safe deposit box? 

A. Yes, at the First National Bank. 

Q. The First National Bank. Now, have you 
since you were in court this morning—Did vou look 
at this ninety-day report with regard to a list of 
securities held by you? A. I did. 

Q@. And does that refresh your memory with re- 
gard to these transfers of the $79,000.00 2 

Mr. Murray: If Your Honor please, I would like 
[182] to suggest for the record that as to the ninety- 
day report I haven’t heard anv reference to it be- 
fore, and the record might not be clear on it; T 
would like to know what this is, please. 

Mr. Chargin: It is a report of the government 
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here assessing their determination, as to the defi- 
clency, against all these items. 

Mr. Murray: That is the deficiency notice. 

Mr. Chargin: The ninety-day letter. 

Mr. Murray: Which is in evidence by the plead- 
ings, 1s that right? 

Mr. Chargin: Yes. And I imagine your case 
will also show this complete report of the Treasury 
Department. 

Mr. Murray: All right. 

Mr. Chargin: @. Now then, are you able to 
say offhand the nature of the securities that were 
given you at that time? 

A. Yes, they are all here. We took securities, 
bonds and stocks comparable, that amounted to 
about $79,000.00. 

Q. Do you know the nature of most of those 
securities, the kind, what one in particular? 

A. Well, I think there was one—it doesn’t list it 
—Item 6, $15,650.00, J am sure that was 100 shares 
of American Telephone; it was about 156 then. 
I don’t just recall. [183] 

(). Do you know of any other shares? 

A. Here is one, fifty-three hundred. I am sure 
that 7f $5000.00 worth of Edison’s bonds of some 
kind. I just don’t recall every item. I could go 
through here, if you want. 

@. [ mean, could you just call the name of 
some of the stock? 

A. Well, yes, there was American Telephone 
Company; there was 500 shares of Byron Jackson; 
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there was 500 shares of Pacific Gas & Hlectric 
preferred; there was $10,000.00 in cash; there was 
some Building & Loan stock—just at random, I am 
just saying that is about what they were. We fig- 
ured at the time if the boy had this stock and in- 
come, if anything would happen to him it was 
in his name, that I would have the interest on this 
to put the boy through university. That was the 
idea in this gift. 

Q. And what was the amount there, the ap- 
proximate amount of the securities transferred to 
you for Ralph? A. $79,000.00. 

@. Seventy-nine? 

A. Seventy-nine thousand dollars; $79,001.53. 

Q. Did you at that time receive securities for 
yourself ? 

A. Yes. And my father said to me ‘Now, 
George, I want you to take the same comparable 
amount for yourself.’’ [184] Which I did. But there 
is a difference of $290.00 there, and ninety-eight 
eents. And that was in the market value of some 
bonds. 

Q. All right. Now, subsequent to that time did 
you receive any further sum from your father? 
What was the date of that, December, ’38? 

A. Yes. 

@. Give us the date. 

A. I don’t see any date on this. 

The Judge: December 20th, 1938. 

The Witness: December 20th, 1938, that’s right, 
yes. 
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By Mr. Chargin: 

Q. Now, subsequent to that time, did you re- 
ceive any more sums? A. Yes, later. 

@. What did you get from your father? 

A. Well, I got around $23,000.00; and also the 
boy. 

Q. And what was it, in cash, securities or what? 

A. It was mostly in cash. Some real estate. 

Q. Was it in one lump sum or several sums? 

A. Well, I drew it out—We had money in the 
savings bank and we had money in the commer- 
cial account, and there was some real estate. 

Q. Yes. [185] 

A. And there was some building—there was a 
thousand-dollar building and loan certificate. 

@. Isee. Were you present when that was drawn 
out or did vou draw it out? 

A. I drew it out. 

Q. How did you happen to draw it out? 

A. Because I had a joint account with my fa- 


Q. You had a joint account with your father? 

A. That’s right. . 

Q. And did you get anything at that time or 
were further gifts received at that time for Ralph? 

A. The same amount. 

@. The same amount. Was there a slight dif- 
ference between what you received and what Ralph 
received ? 

A. Yes, there was a difference because he had 
an automobile which he always wanted the boy to 
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have, and he told me to put the automobile in the 
boy’s name. And there was ten shares of First 
National Bank stock that he told me to keep for 
myself. And that was the difference; about $2200.00. 

@. Was that the automobile, the same automo- 
bile that be had purchased the previous year? 

A. That’s right. 

@. When did the boy receive that, do you know? 

A. I gave the boy the automobile—I wanted to 
give [186] it to him immediately when my father 
died, but his stepmother wouldn’t let me give it to 
him, said he didn’t need an automobile. I said, 
“Well, that is my father’s request in his will, 
whether you like it or not he is going to get it.”’ 
So I transferred it to his name and gave it to 
him, and he has got it today. 

Q. Now, this other check payable—dated Octo- 
ber 24, 1938, payable to Ellsworthy & Company— 
what is Ellsworthy Company, do you know? 

A. Yes, they are a bond house. 

@. What is the amount of that check? 

A. $5164.58. 

Q. What was that? 

A. He bought five thousand dollars worth of 
bonds, Chicago Edison, or New York Edison bonds. 
I have them now. I just don’t recall. 

Your father purchased those bonds? 

He did. : 

On October 24th, 1988? 

Tibi, alae 

And that signature is his own handwriting? 
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A. That’s right. 

Q. Is the body of the instrument his handwrit- 
ing? A. Well, he wrote the whole thing. 

Q. The whole thing. I show you a check dated 
[187] October 31, 1938, payable to the tax collec- 
tor of Santa Clara County, Roy P. Emerson. What 
was that for? 

A. Well, that is the three pieces of real estate 
he owned. 

Q. What is the amount of that check? 

A. $488.37. 

Q. And is that in his own handwriting? 

A. That’s right. 

Mr. Chargin: I think I have a couple more 
here. 

Mr. Murray: Is that another exhibit, may I 
ask? Have you placed another exhibit in, yet? 

Mr. Chargin: No, not as yet. That is the same 
one. I guess that is enough. 


By Mr. Chargin: 

Q. Do you know why some of the transfers were 
made in December of 1938 and some were made in 
January, 739? 

A. Well, yes. Because we had—I think it was 
a five-thousand-dolar deduction that year, we were 
allowed a five-thousand-dollar deduction each year, 
so rather than make it all In December, we waited 
until the Ist of January so we would get another 
deduction for tax purposes. 

Q. Were you ever advised by your father or 
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his attorney, back sometime in 1930 that he was 
going to do something for you, or give you some- 
thing ? A. I was. [188] 

Q. What were the circumstances, the time and 
place and what transpired? 

A. Well, I was up to the Shrine Temple in 
San Francisco at the time. They had kind of a 
punchboard contest where you sell tickets and 
you get electric toasters and all that kind of stuff. 
And I was up there getting my toaster, or whatever 
it was, and [ met Mr. Hellwig. I only met the man 
once in my life. And he come up to me and he was 
up there getting some kind of a prize, and he said, 
‘““George,’’ he says, ‘‘your father has been talking 
to me and said he wanted to make you a present, 
you and Ralph, of a considerable sum of money, 
and,’’ he said, ‘‘sometime when you are down there, 
I want you to talk to your father, because he has 
approached me on that subject.’’ But I said, ‘‘Oh, 
we'll let it go.”” I never paid much attention to 
it. So my father approached me one day a few 
months later, and then is when I got in trouble on 
this Gorman-Kaiser deal, so we didn’t go through 
with it. 

Q. Did you advise your father that you were in- 
volved, at that time? 

A. Well, he knew it, he knew it because he had 
helped me out, financially. 

Q. Now, this morning you testified that vou re- 
ceived some flats at the time you were married. 
What was the amount? 
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A. Around $30,000.00. [189] 

Q. Did you receive any subsequent sums after 
that? A. Well ves; forty thousand he gave me. 

Q. That was when you went into business? 

A. That is when I went into that stock and bond 
business. 

Q. Did you receive any other sums previous to 
the time you went in the stocks and bonds business? 

A. Yes, earlier I got some fom him; one time 
ten thousand, another four. He gave me money 
from time to time. 

Q. How did vour father feel towards you with 
regard to your business capabilities, capacity for 
making money and so forth? 

A. Well, I suppose like all sons, he told every- 
body else IT was a wonderful businessman, but to 
me he always treated me like a little boy, and I 
was always just a son. But I think he thought 
that I was a good businessman. And if he hadn’t 
of thought that, I don’t think he would have left 
this estate to me without—left Ralph’s half in my 
care without any bond, which he did. So, I think 
my father had a great deal of confidence in me. 

Q. On the question of the execution of this trust, 
how did vou go about having this trust prepared, 
do vou recall that now? After the discussion in 
the fall of the year, about taking care of Ralph’s 
education and so forth, did you see Mr. Johnston, 
or vour father see Mr. Johnston? [190] Do you 
recall the circumstances there? 
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A. Well, I will tell you. Naturally, with trou- 
ble in the family with the stepmother like the 
boy had, and my father thinking so much of the 
boy, I didn’t want any family troubles. 1 had never 
had any trouble with my brother-in-law, and I had 
never had any trouble with the sister-in-law. I 
never had any words with them; my father had all 
the trouble with them on account of the boy, and 
I wanted to stay out of it. And when we got this 
money together, my father was very bitter about 
this woman’s treatment of the boy, so he did every- 
thing he could for her, and he could never win her 
over, and he never wanted her to have a nickel of 
his money; it was an obsession with him, I would 
say. So he told me, he says ‘‘When Ralph gets 
this money, George, I want it fixed so that Frances 
will never get a dollar of it.’’ He said, “TI don’t 
mind the father getting it, but I never want that 
woman to have a nickel of it, because she has never 
been a mother to that boy, and I want you to 
promise me that.’’ So, I was working at the Hotel 
Whitcomb then, I was busy, and I would come down 
here. I had taken the securities home with me, and 
put them in a San Francisco safe deposit box. So 
I called up Mr. Johnston here and I said, ‘Faber, 
I got these securities for Ralph, supposing some- 
thing happens to me? My father doesn’t never 
want these to go back to the stepmother’s end of 
the family. What am I going to do?”’ [191] So Mr. 
Johnston suggested this trust to me. And I said, 
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“Well, fix it up, I don’t know anything about it.” 
And that is the way that trust was made. 

Q. Did you go to the office at the time, do you 
recall? 

A. I don’t remember now. I naturally came—I 
did all mv business with him in San Jose, yes. He 
never came to San Francisco. So it was signed 
here. 

Q. Do you know what the purposes of the trust 
were, so far as your interests were concerned in it? 

Mr. Murray: Your Honor, please, I object to 
that on the basis the trust is in evidence and speaks 
for itself. 

The Judge: Yes, I think we went over that gen- 
erally this morning, and the trust is in evidence. 

Mr. Chargin: JI don’t want to be repetitious, but 
I thought I might have overlooked it. 


By Mr. Chargin: 

Q. You were to receive that trust in the event 
that Ralph should die before he became of the age 
of thirty-five? A. That was to go to me. 

@. Yes. 

A. In fact, in his will today, the boy doesn’t 
get his money until he is thirty-five; and if the 
boy happens to die before then, I get all of his 
estate. 

Q. Now, during the spring of 1938 when your fa- 
ther [192] had Dr. Cottrell attend him, do you 
know what took place, or did you come down and 
See your father during the month of May? 
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A. Yes. I gota phone message from Mis. Comp- 
ton, who was housekeeper for him, that my father 
had taken ill, and she had called Dr. Cottrell. J had 
never met Dr. Cottrell and I was surprised that 
they got Dr. Cottrell, because Dr. McGinty lived 
next door and he had always attended him before, 
and he was friendly. In fact, he uses our garage 
right now; they haven’t a driveway. And my chil- 
dren and his children have been back and forth visit- 
ing when they went to school. And I was surprised. 
So when I come down she said, ‘‘I didn’t know who 
to call, Mr. Koch, but Dr. Cottrell belongs to the 
Commandery with him and he is an old ecrony. I 
don’t think there is much wrong with your father. 
Mrs. Doerr said he was a good doctor friend of theirs, 
so I called him in.’’ So Cottrell was there. I said, 
‘¢Well, what is the matter, Doctor?’’ He said, ‘‘ Well, 
I don’t know, but,’’ he says, ‘* I want you to get a pul- 
lev and have a rope hung up on the wall there for 
your father, have his leg pulled up.’’ And so I said 
I would get a carpenter. And I had this pulley ar- 
ranged. So father seemed all right. He just said 
his leg bothered him. He was in bed. So I came 
down the next day, and he wouldn’t use this thing; 
never did use it. So I kept coming down every day, 
and Mrs. Compton said to me, [193] ‘‘I don’t think 
there is anything that this doctor has to do to keep 
coming every day.’’ I said, ‘‘Let him come, my 
father thinks he is visiting here, it is kind of a Ma- 
sonic call, maybe it will do him some good.’’ *‘ Well, 
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if you want it, all right,’’ she says, ‘‘he is making a 
call every day and he isn’t doing anything for him, 
he isn’t giving him any medicine and you are paying 
him for it.”’ T said, ‘‘Oh, it doesn’t make any differ- 
ence, maybe it will satisfy him.” So in about a couple 
of weeks my father says, ‘‘Did you tell Cottrell to 
come here every day?’’ And I said, ‘‘ Well, no, I 
aidn’t tell him to come every day, I told him to visit.”’ 
Well, he said, ‘‘ You know he is charging me $3.00 a 
day, and,”’ he says, ‘‘he has run up a bill to $90.00, 
so I fired him today and wrote a check out.”’ 

So that is the extent of Cottrell’s visits. And what 
I think of Cottrell is very little, as far as a doctor 
goes. I had a cinder in my eye and I went up to see 
him, and I am sorry I ever went to him, because I got 
about half the sight of my left eye today on account 
of him taking the cinder out of my eye. That is why 
we called in McGinty when my father got sick the 
second time, because I have no confidence in the man. 

Mr. Murray: If your Honor please, I ask that 
the comments about Dr. Cottrell be stricken as not 
responsive to the question, and irrelevant and im- 
material in this case. 

The Judge: Overruled. [194] 


By Mr. Chargin: 

@. What was your father’s health after that time, 
after that illness? Was he up and around again? 

A. Well, so far as his health was concerned, all 
my father knew was business. He never knew how 
to play, and he never let me play, and that is all I 
know. And all we talked about was business. Out- 
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side of this limp, and coming down to see him, he ate 
well and we would have a cocktail together, and he 
talked business until the morning he died. And he 
gave me orders to take him out in an ambulance. I 
never have seen him any different than I have seen 
him since by boyhood days. It was all business and 
work, and that is all I ever knew of him until the 
day they took him away to the hospital. 

Mr. Chargin: No further questions. 

Mr. Murray: I just have a question or two, Mr. 
Koch. . 

Cross-Examination 
By Mr. Murray: 

Q. I understood vou to say a while ago that you 
had a joint account with your father. What kind of 
a joint account or accounts did you have with him, 
please ? 

A. Well, I had a joint commercial account with 
him, but not in the savings account, or any of his 
others—not in his Building & Loan account. We 
made that for convenience. 

That was a checking account, wasn’t it? [195] 
A checking account. 

And either could draw on it? 

That’s right. 

Well now, did vou not have a joint safety de- 
posit box with him, also, at one time? 

A. Well, he gave me his key years ago, but I never 
took the privilege of ever opening it until he wanted 
me to go down with him at the time we took these se- 
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eurities out for Ralph and myself; that is the first 
time I ever was in the box with my father. 

Q. Now, is it not true that some of the securities 
or all of them were endorsed in blank by your father ? 

A. My father always kept all of his securities at 
all times that way; as soon as he bought any securi- 
ties he always endorsed them. - 

Q. Endorsed them in blank? 

A. Always. What do you mean ‘in blank’’? His 
name ? 

Q. Yes. 

A. That’s right. He signed every security the 
Same as it was made out to him, in his name. 

Q. So that whenever he would tell you to go to 
the box, or on any occasion you would go to the box 
because you had the key, you could negotiate the 
whole thing without any need of his signature or any- 
thing, anything further, that is right, isn’t it? [196] 

A. Well, I never went to the box except at the 
time that we took out these first two lots in December 
of ’38; that is the first time I ever went to the box 
with my father. He always told me that he kept his 
securities endorsed, but I had never seen them or 
been in his box, never seen what he had, didn’t know 
what he was worth. 

Q. Well, on the occasion when you did go to the 
box to get the securities, you could handle the whole 
thing yourself, isn’t that right, you didn’t need any 
further signature from your father? 

A. I wouldn’t say that, because I don’t know. L 
don’t presume that any stock company—in fact, I 
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know it, being in the stock business I will say this, 
you couldn’t take, even with an endorsed signature, 
and go to any stock house without a guarantee, and 
get the instrument negotiated. So 1t woudn’t do 
any good. 

Q. Well, at any rate, they were all signed? 

A. They were all signed. 

Q. By your father. He didn’t have to sign them 
again? 

mam, That’s right. 

Q. That’s right. In the joint checking account, 
commercial account, how did the money get in there 
when it was placed in there, who put it in? 

A. Oh, he always put it in. 

Q. He always put the money in. [197] 

Q. Do you know much your father had other 
than what is the subject of this question on this 
trial, how much estate he left at the time of his 
death? 

A. No. The records show that, around one hun- 
dred and forty or fifty-thousand-dollar estate. Mr. 
Johnston has got it right there, I think. I have 
got the papers home, I haven’t got them with me. 

[198] 
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Form 706 
Treasury Department 
Internal Revenue Service 
Revised September 1936 


(Space for use of collector) 
Received 


[Stamped]: Received with remittance, Oct. 19, 
1939. Collector of Internal Revenue, First District 
California. 


ESTATE TAX RETURN 
(To be filed in duplicate) 


Decedent’s name—Adolph J. Koch 

Date of death—June 29, 1939 

Residence at time of, death—San Jose, California 
Citizenship at time of death—United States 


GENERAL INSTRUCTIONS 
Current Estate Tax Laws 


Current Federal estate taxation consists of, first, 
the estate tax imposed by the Revenue Act of 1926, 
as amended, and, second, the additional estate tax 
imposed by the Revenue Act of 1932, as amended. 

Basic act—The Revenue Act of 1926, enacted 
10:25 a. m., eastern standard time, February 26, 
1926, imposes an estate tax against which credit 
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not in excess of 80 percent of such tax is allowable 
for inheritance, estate, legacy, or succession taxes 
paid a State, Territory, or the District of Colum- 
bia of the United States. Under this act, as 
amended, a specific exemption of $100,000 is autho- 
rized for the estate of a resident or citizen of the 
United States (or a resident only, regardless of citi- 
zenship, if the decedent died prior to the enactment 
of the Revenue Act of 1934). Such basic provi- 
sions as those relating to the composition of the 
gross estate are set forth in this act and are not 
repeated in the act which imposes the additional es- 
tate tax. 

Act imposing additional estate tax.—The Revenue 
Act of 1932, enacted 5 p. m., eastern standard time, 
June 6, 1932, imposes an additional estate tax 
against which no credit is allowable for inheritance, 
estate, legacy, or succession taxes. Under this act, 
as amended, a specific exemption of $40,000 is 
authorized for the estate of a resident or citizen 
of the United States who died on or after August 
31, 1935. If the decedent died prior to August 31, 
1935, a specific exemption of $50,000 is authorized 
for the estate of a resident or citizen of the United 
States (or a resident only, regardless of citizen- 
ship, if the decedent died prior to the enactment of 
the Revenue Act of 1934.) 

Amendatory acts——The Revenue Act of 1934, en- 
acted 11:40 a. m., eastern standard time, May 10, 
1934, places the estates of non-resident citizens of 
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the United States in the same category with es- 
tates of residents by making the specific exemptions 
applicable and by including for tax property situ- 
ated outside the United States. This act also in- 
creases the rates of the additional estate tax imposed. 
by the Revenue Act of 1932 (effective for estates 
of decedents dying on or after May 11, 1934). 

The Revenue Act of 1935, enacted on August 30, 
1935, increases the rates of the additional estate tax 
imposed by the Revenue Act of 1932, as previously 
amended, reduces the specific exemption to $40,000, 
and provides an optional valuation whereby an es- 
tate that suffers a shrinkage in value subsequent to 
the decedent’s death may be relieved of an undue 
tax burden that would result if such estate were 
valued as of the date of the decedent’s death. 

Other amendatory acts which effected changes 
in certain details are: The Revenue Act of 1928, | 
May 29, 1928; Public Resolution No. 131, Seventy- 
first Congress, March 3, 1931; and the Revenue Act 
of 1936, June 22, 1936. 


Return Required for Estate of Resident or Citizen 

A return on this form must be filed for the es- 
tate of every resident or citizen of the United States 
who died on or after August 31, 1935, and whose 
gross estate as defined by the statute exceeded $40,- 
000 in value at the date of death. The return is 
required for the estate of every resident or citizen 
of the United States who died prior to August 31, 
1935, and subsequent to 11:40 a. m., eastern stan- 
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dard time, May 10, 1934, and whose gross estate 
exceeded $50,000 in value at the date of death. For 
estates of decedents who «died prior to the enact- 
ment of the Revenue Act of 1984, see articles 63 
and 70 of Regulations No. 80. 

The value of the gross estate at the date of the 
decedent’s death governs the liability for the filing 
of the return regardless of any valuation as of a 
subsequent time that may be adopted by the execu- 
tor under the provisions of subdivision (Jj) of sec- 
tion 302 of the Revenue Act of 1926, as added by 
section 202 of the Revenue Act of 1935, since such 
option may only be exercised by a statement on the 
return. | 


Return Required for Estate of Nonresident Alien 

A return on this form is required for the estate 
of every nonresident alien of the United States (or 
nonresident, regardless of citizenship, if the de- 
cedent died prior to the enactment of the Revenue 
Act of 1934) any part of whose gross estate was 
situated, within the meaning of the statute, in the 
United States. No specific exemption is authorized 
in the case of a nonresident alien (or non-resident, 
regardless of citizenship, if the decedent died prior 
to the enactment of the Revenue Act of 1934). 


Time and Place for Filing Return 
The return is due 15 months after the date of 
death if the decedent died on or after August 3], 
1935, and 1 year after the date of death if the de- 
cedent died before August 31, 1935. The return 
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for the estate of a resident decedent must be filed 
with the collector in whose district the decedent 
had his domicile at the time of death. The return 
for the estate of a nonresident decedent must be 
filed with the collector in whose district the gross 
estate in the United States was situated; or, if 
the gross estate in the United States was situated in 
more than one district, or, if in the case of a non- 
resident citizen who died after the enactment of the 
Revenue Act of 1934, no part of the gross estate 
was situated in the United States, it must be filed 
with the Collector for the Second District of New 
‘York, or with such collector as the Commissioner 
may designate. 
Payment of T'ax 

The tax is due 15 months after the date of death 
if the decedent died on or after August 31, 1935, 
or 1 year after the date of death if the decedent 
died before August 31, 1935, and must be paid 
within such period unless an extension of time 
for payment thereof has been granted by the Com- 
missioner. Check or money order in payment of 
the tax should be made payable to ‘‘Collector of 
Intermal Wevemule ae ee. > nam- 
ing city and State in which is located the office of 
the collector with whom the return is filed. 


Gross Estate 
In addition to property passing under a will or 
the intestate laws, the gross estate for the purpose 
of the estate tax includes, as more specifically ex- 
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plained hereinafter, certain transfers made during 
the decedent’s life without an adequate and full 
consideration in money or money’s worth, joint 
estates with right of survivorship, tenancies by the 
entirety, life insurance even though payable to bene- 
ficiaries other than the estate, property over which 
the decedent exercised a general power of appoint- 
ment, and dower, curtesy or statutory estate in lieu 
thereof, of the surviving spouse. 


Property Situated in the United States 

In the case of the estate of a nonresident alien 
(or of a nonresident, regardless of citizenship, if 
the decedent died prior to the enactment of the 
Revenue Act of 1934) the statute reaches only 
property situated in the United States at the time 
of death, except that property transferred during 
the decedent’s life and described under Schedule G 
is included if such property was situated in the 
United States either at the time of the transfer or 
at the time of death. The term ‘‘United States’’, 
when used in a geographical sense, includes only the 
States, the Territories of Alaska and Hawat, and 
the District of Columbia. Real estate and tangible 
personal property are situated in the United States 
if physically therein. Certificates of stock, bonds, 
bills, notes, and other written evidences of intang- 
ible property which are treated as being the prop- 
erty itself, are property situated in the United 
States if physically situated therein. Except cer- 
tain insurance and bank deposits hereinafter de- 
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scribed, intangible personal property has a situs 
in the United States if consisting of a property 
right issuing from or enforcible against a corpora- 
tion (public or private) organized in the United 
States or a person who is a resident of the United 
States, such as corporate stock issued by such a 
corporation, or a simple debt, bond, note, or other 
chose in action for which such a corporation or in- 
dividual is liable. Under an express provision of 
the statute, proceeds of insurance upon the life of a 
nonresident alien (nonresident, regardless of citi- 
zenship, if the decedent died prior to the enactment 
of the Revenue Act of 1934) and bank deposits of 
such decedent, who was not engaged in business in 
the United States at the time of his death, are not 
regarded as property in the United States. 


Supplemental Documents 

If the decedent was a resident and died testate, 
two copies of the will, one of them certified, must 
be filed. 

If the decedent was a nonresident citizen who 
died after the enactment of the Revenue Act of 
1934, the following documents must be filed with 
the return: 

(1) A copy of the inventory of property and 
the schedule of liabilities, claims against the es- 
tate and expenses of administration filed with the 
foreign court of probate jurisdiction, certified by 
a proper official of such court. 
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(2) A copy of the return filed under the for- 
elgn inheritance, estate, legacy, or succession tax 
act, certified by a proper official of the foreign 
tax department, if the estate is subject to such a 
foreign tax. 

(3) If the decedent died testate, a certified copy 
of the will. 

If the decedent was a nonresident alien (or a 
nonresident, regardless of citizenship, if he died 
prior to the enactment of the Revenue Act of 1934) 
the following documents must filed: 

(1) If deductions are claimed, certified copies 
of the inventory and schedule or a certified copy 
of the return, as described in the preceding sub- 
paragraphs (1) and (2). 7 

(2) If the decedent died testate, a certified copy 
of the will. 

Other supplemental documents may be required 
as hereinafter explained under the instructions for 
the several schedules. 


Execution of Return 

This form consists of the cover sheets and 19 
inside sheets numbered in consecutive order. A 
complete set should be used for every copy of the 
return required. For convenience in typing car- 
bon copies the sets as issued may be readily sepa- 
rated and the corresponding sheets matched. When 
completed, each copy of the return to be filed must 
be permanently fastened together with all sheets in 
proper order. Any suitable type of paper fastener 
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may be utilized for this purpose. Ordinary wire 
staples are recommended for the return of average 
size. The return must be filed in duplicate. All 
sheets provided, numbered I to XXI, must be in- 
eluded. 

Write only on one side of each sheet of paper. 
If there is not sufficient space for all entries under 
any of the printed schedules, use additional sheets 
of the same size, and insert in the proper order 
in the return. All information required, as indi- 
cated under ‘‘General Information’’, must be sup- 
plied in the spaces provided. The questions asked 
under each schedule must be specifically answered, 
and if the decedent owned no property of any class 
specified for the schedule, the word ‘‘None”’ should 
be written across the schedule. 

The gross estate must be set forth under the 
appropriate Schedules A to I. The deductions, ex- 
eept amounts claimed for the specific exemptions 
and property previously taxed, should be shown 
under the appropriate Schedules J to N. The 
amounts deducted for the specific exemptions and 
property previously taxed should be shown under 
Schedules P and Q, or under Schedule KR. If the 
gross estate of a resident or citizen (resident only, 
if the decedent died prior to the enactment of the 
Revenue Act of 1934) exceeds $100,000 the net es- 
tate for the tax imposed by the Revenue Act of 
1926, as amended, should be computed under Sched- 
ule P. The net estate for the additional tax im- 
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posed by the Revenue Act of 1932, as amended, on 
the estate of a resident or citizen (vesident only, 
if the decedent died prior to the enactment of the 
Revenue Act of 1934) should be computed under 
Schedule Q. The net estate for a nonresident alien 
(nonresident, regardless of citizenship, if the de- 
eedent died prior to the enactment of the Revenue 
Act of 1934) should be computed under Schedule 
R. 

For every item of principal, any amount of in- 
come accrued thereon at the date of the decedent’s 
death must be separately entered under the column 
headed, ‘‘ Value at date of death’’; and, if the op- 
tional valuation is adopted, for every item of prin- 
cipal, any amount of income accrued thereon at 
the subsequent date as of which such item of prin- 
cipal is valued, and any amount of income collected 
thereon between the date of death and such sub- 
sequent date, must be separately entered under the 
column headed ‘‘ Value under option.’’ 

The items should be numbered under every sched- 
ule and a separate enumeration should be used for 
each schedule. The total for each schedule should 
be shown at the bottom of the schedule. The totais 
should not be carried forward from one schedule 
to another, but the total or totals for each sched- 
ule should be entered under the Recapitulation, 
Schedule O. 

The information indicated by the columns headed 
‘‘subsequent valuation date’’ and ‘‘ Value under op- 
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tion’’ should not be shown unless the executor 
adopts the optional valuation authorized by subdi- 
vision (j) of section 302 of the Revenue Act of 
1926, as added by section 202 of the Revenue Act 
of 1935. If such optional valuation is not adopted 
the space in the columns headed ‘‘Subsequent valu- 
ation date’’ and ‘‘Value under option’? may be 
utilized for deseriptive matter, as indicated in the 
examples shown under the instructions for Sehed- 
ules A and B. Similar information should be omit- 
ted in the space provided therefor under the Re- 
capitulation, Schedule O, if the optional valuation 
is not adopted. 

The computation of the tax must be shown in 
detail as indicated on sheet XX. If the executor 
determines no lability for tax, the word ‘‘None”’ 
should be shown at item 11 under ‘‘Computation of 
eax 2 

The filing of this form will not be considered the 
filing of a complete return as required by the 
statute and the regulations issued pursuant thereto 
unless all the information as indicated herein is set 
forth. 

If there 1s more than one executor or administra- 
tor, all must sign and swear to (or affirm) the re- 
turn. The affidavit may be sworn to before any 
person authorized to administer oaths except the 
attorney or attorneys representing the taxpayer. If 
the officer has an official seal, such seal must be 
affixed. 
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If there is no executor or administrator appointed, 
qualified, and acting in the United States, every 
person in actual or constructive possession of any 
property of the decedent is constituted by the stat- 
ute an executor for the purposes of the tax (section 
300 (a) of the Revenue Act of 1926), and is hable 
for the filing of the return. If two or more persons 
are liable for the filing of the return, it is prefer- 
able for all to join in the filing of one complete 
return, but if they are unable to join in making one 
complete return, each is required to file a return 
disclosing all the information he has in the ease, 
including the name of every person holding an in- 
terest in the property and a full description of such 
property. If the appointed, qualified, and acting 
executor or administrator is unable to make a com- 
plete return, the statute requires that every person 
holding an interest in the property shall, upon no- 
tice from the collector, make a return as to such 
interest. 

The person or persons that file the return must, 
in every case, execute the first affidavit on sheet 
XX. If the return is prepared by an attorney or 
agent for the person or persons filmmg this return, 
the second affidavit on sheet XX must also be exe- 
cuted, and executed only by such attorney or agent. 

If the taxpayer desires to be represented by an 
attorney, by correspondence or otherwise, a power 
of attorney must be filed. For this purpose, Form 
711, obtainable from any collector, may be executed. 
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Valuation 
Unless the executor elects otherwise at the time 
the return is filed, all property included in the gross 
estate must be valued as of the date of the deced- 
ent’s death. The date of the decedent’s death is the 
only valuation date permitted for the estate of a 
decedent who died prior to August 31, 1933. 


Optional Valuation 

If the executor elects to adopt the valuation au- 
thorized by subdivision (j) of section 302 of the 
Revenue Act of 1926, as added by section 202 of 
the Revenue Act of 1935, such election must be 
expressly indicated in the space provided under 
‘‘General Information.’’ The election is available 
only at the time the return is filed, and cannot 
thereafter be rescinded. 

Section 202 (Revenue Act of 1935.) Estate Tax 
—Valuation.— 

(a) Section 302 of the Revenue Act of 1926, 
as amended, is amended by adding a new subdi- 
vision as follows: 

‘((j) If the executor so elects upon his return Gf 
filed within the time prescribed by law or pre- 
scribed by the Commissioner in pursuance of law), 
the value of the gross estate shall be determined 
by valuing all the property included therein on the 
date of the decedent’s death as of the date one year 
after the decedent’s death, except that (1) property 
included in the gross estate on the date of death 
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and, within one year after the decedent’s death, dis- 
tributed by the executor (or, in the ease of prop- 
erty included in the gross estate under subdivision 
(c), (d), or (f) of this section, distributed by the 
trustee under the instrument of transfer), or sold, 
exchanged, or otherwise disposed of, shall be in- 
cluded at its value as of the time of such distribu- 
tion, sale, exchange, or other disposition, which ever 
first occurs, instead of its value as of the date one 
year after the decedent’s death, and (2) any inter- 
est or estate which is affected by mere lapse of 
time shall be included at its value as of the time of 
death (instead of the later date) with adjustment 
for any difference in its value as of the later date 
not due to mere lapse of time. No deduction under 
this title of any item shall be allowed if allowance 
for such item is in effect given by the valuation 
under this subdivision. Wherever in any other 
subdivision or section of this title or in Title IT of 
the Revenue Act of 1932, reference is made to the 
value of property at the time of the decedent’s 
death, such reference shall be deemed to refer to the 
value of such property used in determining the 
value of the gross estate. In case of an election 
made by the executor under this subdivision, then 
for the purposes of the deduction under section 
308 (a) (8) or section 303 (b) (8), any bequest, 
legacy, devise, or transfer enumerated therein shall 
be valued as of the date of decedent’s death with 
adjustment for any difference in value (not due to 
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mere lapse of time or the occurrence or nonoccur- 
rence of a contingency) of the property as of the 
date one vear after the decedent’s death (substitut- 
ing the date of sale or exchange in the case of prop- 
erty sold or exchanged during such one-year 
period.) ”’ 

(b) The amendment made by this section shall 
be effective only with respect to transfers of es- 
tates of decedents dying after the date of the enact- 
ment of this Act. 

In general, the object of subdivision (j) of sec- 
tion 302 1s to make provision whereby the amount 
of tax otherwise payable may be lessened when, 
within the year following the decedent’s death, the 
gross estate has suffered a shrinkage in its aggre- 
gate value. 

If the decedent died after August 30, 1935, the 
executor may, by an election duly made upon this 
return, have the property which was included in the 
gross estate on the date of the decedent’s death 
valued as of the applicable dates, as follows: 

(1) Any property distributed, sold, exchanged, 
or otherwise disposed of within 1 year after the 
decedent’s death, valued as of the date of such dis- 
tribution, sale, exchange, or other disposition, 
whichever first occurs; 

(2) Any property not distributed, sold, ex- 
changed, or otherwise disposed of within such 1- 
vear period, valued as of the date 1 year after the 
date of the decedent’s death; 
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(3) Any property, interest, or estate which is 
‘faffected by mere lapse of time’’, valued as of the 
date of decedent’s death; except that an adjustment 
is to be made for any difference in its value, not 
due to such lapse of time, as of the date 1 year 
after the date of decedent’s death, or as of the date 
of its distribution, sale, exchange, or other disposi- 
tion, whichever first occurs. 

Property ‘‘distributed’’ is limited to distributions 
thereof by the executor, or by the trustee in the case 
of property included in the gross estate under sub- 
division (c), (d), or (f) of section 302, as amended. 
(Subdivisions (¢) and (d) pertain to certain trans- 
fers during the decedent’s life and subdivision (f) 
pertains to property passing under a general power 
of appointment.) Distribution may be effected by 
the entry of the order or decree of distribution, or 
if there is no such order or decree, by the segrega- 
tion or separation of the property from the estate 
or the trust, or by the actual paying over or deliv- 
ery of the property to the person entitled thereto 
by the will, or under the law, or by the terms of 
the trust. 

The sale, exchange, or other dispostion, to which 
the subdivision refers, may be one made by the ex- 
ecutor, or by the trustee of property included in 
the gross estate under subdivision (c), (d), or (1) 
of section 302, as amended, or by any other person 
to whom the property had not been distributed by 
the executor or by such a trustee, or to whom it 
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had not passed from the gross estate as the result 
of a sale, exchange, or other disposition thereof, as, 
for example, a sale, exchange, or other disposition 
by an heir, devisee, donee, or grantee to whom the 
decedent in his lifetime transferred the property, or 
by the survivor of the decedent if the property had 
been held by them subject to the right of survivor- 
ship. 

Property, in the case of a sale, exchange, or other 
dispostion thereof within the 1-year period, is to be 
valued as of the date when it ceases to form a part 
of the gross estate, that is, the date when the title 
passes as the result of its sale, exchange, or other 
disposition. ‘The terms, ‘‘distributed’’, ‘“‘sold’’, 
‘“exchanged’’, ‘‘or otherwise disposed of’’, compre- 
hend all possible ways by which property may be 
separated or passed from the gross estate. ‘Thus, 
money on hand at decedent’s death which is there- 
after used in the payment of the funeral expenses, 
or in settlement of claims against the estate, or is 
invested, falls within the term “‘otherwise disposed 
On . 

The property to be valued as of 1 year after the 
date of decendent’s death, or as of that date, or as 
of some intermediate date, is the property included 
in the gross estate on the date of the decedent’s 
death. As property and its value are separate and 
distinct, the former denoting legal rights, the lat- 
ter the monetary measure of such rights, and as the 
subdivision treats of the two separately, it will be 
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necessary in every case first to determine what 
property constituted the gross estate at decedent’s 
death. Other subdivisions of section 3202, as 
amended, rather than subdivision (j), supply the 
information necessary to that determination, sub- 
division (j) being, in the main, confined to the date 
or dates as at which the value is to be ascertained. 

Interest-bearing obligations, such as bonds and 
notes, embody two promises, one to pay principal 
and the other to pay interest, and both promises are 
a part of the gross estate at the death of the dece- 
dent, if the obligation was then owned by him, or 
had been previously so transferred by him, or at 
his death there was vested in him any such right or 
power in or with respect to the obligation as to 
bring it within any of the other subdivisions of sec- 
tion 302, as amended. If the valuation date is 
that of decedent’s death, the principal of the obli- 
gation and interest then accrued and unpaid there- 
on are to be valued as of that date. If the valu- 
ation date is subsequent to death, the principal and 
interest then accrued and unpaid are to be valued 
as of that date. The valuation date of anv part 
payment of principal or of any instailment of in- 
terest, made between decedent’s death and the date 
as at which the obligation is to be valued, will be 
the date of such payment. Subdivision (j) 1s sub- 
ject to a like construction when any other obliga- 
tion is involved, as, for example, one calling for the 
payment of rent or a royalty. Thus, in the case 
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of rent, if the realty and the obligation to pay the 
rent reserved were parts of the gross estate at the 
time of decedent’s death, the value of the former 
must be determined as of the applicable valuation 
date, and also the value of the rent then accrued 
and unpaid reserved by the latter. The valuation 
date of any rent paid in the interim pursuant to 
the rental obligation will be the date of its pay- 
ment. 

As in the case of bonds and notes, the interest 
accrued and unpaid upon a judgment on the date as 
of which the judgment is to be valued is to be in- 
cluded in the valuation. The valuation date of any 
part payment of the judgment, or of any interest 
thereon (without regard to whether earned before 
or after decedent’s death), made between decedent’s 
death and the date as of which the judgment is to 
be valued, will be the date of such payment. 

When corporate stock is a part of the gross es- 
tate at decedent’s death, and a dividend in partial 
liquidation is thereafter paid on or before the date 
as of which the stock is to be valued, the valuation 
date of such dividend will be the date of its pay- 
ment. Similarly, a dividend paid within the same 
period out of earnings, whether made or accumu- 
lated prior or subsequent to decedent’s death, will 
be valued as of the date of its payment. Harnings 
of the corporation neither declared as a dividend 
nor paid between decedent’s death and the valua- 
tion date of the stock, will be reflected in the value 
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of the stock. But a dividend declared prior to the 
valuation date of the stock but payable subsequent 
thereto will not be so reflected if ‘‘ex dividend”’ 
on valuation date of the stock, but is to be valued 
as of that date. 

Differing from payments of principal and inter- 
est in the case of bonds and notes, those made upon 
a judgment are not pursuant to a promise but to 
an obligation imposed by law, which obligation, 
in its totality, is a part of the gross estate at de- 
eedent’s death if coming within any of the other 
subdivisions of section 302 as amended. So, too, 
liquidating dividends and dividends paid from 
earnings are not pursuant to a promise but are 
referable to legal rights inherent in stock owner- 
ship. 

Properties, interests, or estates which are af- 
fected by mere lapse of time include patents, es- 
tates for the life of another other than the dece- 
dent, remainders, reversions, and other like proper- 
ties, interests, or estates. The phrase, ‘‘affected 
by mere lapse of time’’, has no reference to obliga- 
tions for the payment of money, whether or not 
interest-bearing, the value of which changes with 
the passing of time. However, such an obligation, 
like any other property, may become affected by 
lapse of time when made the subject of a bequest 
or transfer which itself is creative of an interest 
or estate so affected. 

The date of valuation of any property, interest, 
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or estate so affected is, as prescribed in subdivision 
(j), the date of decedent’s death, but with an ad- 
justment to be made of the value then obtaining, 
which adjustment, while disregarding any later in- 
crease or decrease in value due solely to lapse of 
time, adds to or subtracts from the value at death 
any difference between that value and the value 
as of the date 1 year after decedent’s death, or 
the applicable intermediate date, if, and to the ex- 
tent that, such difference was due to a cause or 
eauses other than lapse of time. Accordingly, in 
the valuation of any property, interest, or estate 
affected by lapse of time, the difference between its 
value at decedent’s death and its value as of the 
later date must be analyzed to determine the por- 
tion of such difference attributable to other cause or 
causes, and that portion only is to be applied in ad- 
justing the value as of the date of the decedent’s 
death. For further information and examples rela- 
tive to the valuation of properties, interests, or es- 
tates which are affected by mere lapse of time, see 
the regulations issued pursuant to subdivision (J) 
of section 302 of the Revenue Act of 1926, as added 
by section 202 of the Revenue Act of 1935. 

Deductions authorized under section 3038 are 
limited to the extent that allowance thereof is not, 
in effect, given in the valuing of the gross estate. 
Property passing by decedent’s will, or passing by 
a transfer made by the decedent in his lifetime (if 
the transfer was such as to require the property 
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transferred to be included in the gross estate) to 
or for any such public, charitable, or religious uses 
as are described in section 3038 (a) (8) or in sec- 
tion 303 (b) (3), is deductible at its value as of the 
date of the decedent’s death, subject, however, to 
adjustment for any difference in value 1 year after 
such death, or at the date of its sale or exchange. 
But no such adjustment may take into account any 
difference in value due to lapse of time or to the 
occurrence or nonoccurrence of a contingency. 

The election is available to the executor only at 
the time the return is filed, and only if the return 
is filed within 15 months from the decedent’s death 
or within the period of an extension of time for 
filing granted under the provisions of articles 68 
or 69 of Regulations 80. The election applies to 
all the property included in the gross estate on the 
date of the decedent’s death. It cannot be applied 
only to a portion of such property. The election, 
if made, cannot be rescinded. 

In every case where the election is exercised, the 
return must set forth (1) an itemized description 
of all property included in the gross estate on the 
date of the decedent’s death together with the value 
of each item as of that date, (2) an itemized dis- 
closure of all distributions, sales, exchanges, and 
other dispositions of such property during the 1- 
year period after the decedent’s death, together 
with the dates thereof, and (8) the value of each 
item of property determined as hereinbefore ex- 
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plained and in accordance with the regulations is- 
sued pursuant to subdivision (j). The amount of 
any income accrued at the date of the decedent’s 
death on each item of principal, the amount of any 
income collected or otherwise realized thereon after 
the decedent’s death and prior to the date as of 
which the item of principal is valued, and the 
amount of any income accrued thereon at such sub- 
sequent valuation date, shall be separately shown. 
The foregoing information must be shown under the 
appropriate columns of each schedule. Under the 
eolumn headed ‘‘ Description’’ a brief statement for 
each item must be shown explaining the status or 
transfer governing the subsequent valuation date, 
such as, ‘‘Not disposed of within year following 
death’’, ‘‘Distributed’’, ‘‘Sold’’, ‘‘ Bond paid on ma- 
turity’’, ete. Under this same heading a descrip- 
tion of each item of principal and income must be 
entered separately. Under the heading ‘‘Subse- 
quent valuation date’’, a date for each separate 
entry of principal and income must be shown. Un- 
der the heading ‘‘Value under option’? the amount 
of the principal, the amount of income accrued to 
the subsequent valuation date as of which the prin- 
cipal is valued, and the amount of each payment 
of any income collected with respect to such prin- 
cipal between the date of the decedent’s death and 
such subsequent valuation date must be separately 
shown. In the case of any interest, or estate the 
value of which is affected by mere lapse of time 
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such as patents, leascholds, estates pur autre vie, or 
remainder interests the value shown under the head- 
ing ‘‘Value under option’? must be the adjusted 
value, i. e., the value as of the date of death with 
an adjustment reflecting any difference in its value 
as of the later date not due to mere lapse of time. 
Under the heading, ‘‘Value at date of death’ the 
amount of the principal and the amount of income 
accrued to the date of death must be entered sepa- 
rately. 

For examples illustrating the entry of the infor- 
mation required under the schedules, see the reverse 
of sheets IV and V. While the examples there 
shown pertain to Schedules A and B, the informa- 
tion required under the other schedules should be 
set forth in a similar manner. 

All the information indicated on this form must. 
be supplied. Statements as to distributions, sales, 
exchanges, and other dispositions of the property 
within the 1-year period after the decedent’s death 
must be supported by evidence. If the court 1s- 
sues an order of distribution during that period a 
certified copy of the order must be submitted as 
part of the evidence. The Commissioner may re- 
quire the submission of such additional evidence as 
is deemed necessary. 


Penalties 
For penalties for failure to file return when due, 
keep records, and supply information, or for the 
preparation or presentation or the aiding or assist- 
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ing in the preparation or presentation of a false or 
fraudulent return, affidavit, claim, or document, see 
articles 90 to 94, inclusive, of Regulations 80. 


General Information 

Decedent’s name—Adolph J. Koch 

Date of death—June 29, 1939 

Residence (domicile) at date of death—San Jose, 
California 

Year in which last domicile was established— 
1872 

Citizenship at date of death—United States 

Place of death—San Jose, California 

Cause of death and length of last illness—extra 
peritonial hemorrhage due to rupture of left hypo- 
gastric artery, last illness 24 hrs. 

Names and addresses of decedent’s physicians: 

John H. Shepard, Medico-Dental Bldg., San Jose, 
Calif. 

Arthur T. McGinty, 279 S. Thrid St., San Jose, 
Calif. 

Dr. Porter—2 yrs. before dth. 

Tf decedent was confined in a hospital during his 
last illness, give name and address of hospital— 
San Jose Hospital, San Jose, California 

[Written in pencil]: 84 yrs. 3 mos. 

Date of birth—March 24, 1855 

Place of birth—Bavaria, Germany 

Business or occupation—Retired 

Business address— 
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Married, single, separated, widowed, or divorced 
at date of death—widowed 

Number of children—One surviving 

Heirs, Next of Kin, Devisees, and Legatees 
(If more than five, only the names of the five prin- 
cipal ones are required ) 


Name Relationship Address 
George A. Koch Son 144 Funston Ave., 
San Franciseo, Calif. 
Ralph J. Swickard Grandson San Jose, California 


Did decedent die testate?—Yes 

Were letters testamentary or of administration 
granted for this estate?—Letters Testamentary 

Date granted—August 2, 1939 

Name and location of court—Superior Court of 
the State of California, in and for the County of 
Santa Clara, at San Jose, California 

To whom granted? (Explain if different from 
the person or persons filing return.)—George A. 
Koch. 

Did the decedent at date of death own property 
in any State or country other than that of his last 
domicile ?—No 

Place of ancillary probate proceedings, if any— 

Name and address of ancillary administrator or 
executor— 

Did the decedent at the time of his death have a 
safe deposit box held either alone or in the joint 
names of himself and another ?—Yes 
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If so, state location—First National Bank of San 
Jose, San Jose, California 

If held jointly, give the name of the joint deposi- 
tor and his relationship to the decedent—George 
A. Koch, son 

If the decedent had a safe deposit box at the time 
of his death indicate under what schedules in this 
return the contents are listed—Schedule C 

If any of the contents of the safe deposit box are 
omitted from the schedules, explain why—None 

Did the undersigned person or persons filing re- 
turn make diligent and careful search for property 
of every kind left by the decedent ?—Yes 

Did the same undersigned make diligent ‘and 
careful search for information as to any transfers 
of the value of $5,000 or more made by the dece- 
dent during his lifetime without an adequate and 
full consideration in money or money’s worth ?— 
Yes 

Name and address of attorney representing es- 
tate, if any—Faber L. Johnston, Ist Nat’] Bank 
Bldg., San Jose, California 


Optional Valuation 

Does the executor elect to have the property in- 
cluded in the gross estate of this decedent valued 
in accordance with the method authorized by sub- 
division (j) of section 302 of the Revenue Act of 
1926, as added by section 202 of the Revenue Act 
of 1935? (Answer ‘‘Yes”’ or ‘‘No.’’)—No 

(This option is available only at the time the 
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return is filed, and cannot thereafter be changed. 
Unless the answer to this question is ‘‘Yes’’, the 
tax must be computed in accordance with values 
as of the date of the decedent’s death.) 
Estate of Adolph J. Koch 


GROSS ESTATE 


Schedule A 
REAL ESTATE 


(See instructions on reverse of this sheet) 
Did the decedent, at the time of his death, own any real 
estate in the United States? (Answer ‘‘Yes’’ or ‘‘No’’) No. 


Item Subsequent val- Value under Value at date of 
No. Description uation date option death 
[In pencil]: J. L. Harkris 
None 


Total (also enter under the Re- 
capitulation, Schedule QO) .......... ey aaa ee Pinna ORC Ere a x 


(If more space is needed, insert additional sheets of same size) 


Estate of Adolph J. Koch 


Instructions for Schedule A 
Real Estate 
Real estate should be so described and identified 
that upon investigation by an Internal Revenue 
officer it may be readily located for inspection and 
valuation. For each parcel of real estate there 
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should be given the area and, if the parcel is im- 
proved, a short statement of the character of the 
improvements. For city or town property state 
street and number, ward, subdivision, block and 
lot, ete. For rural property state township, range, 
landmarks, ete. 

If any item of real estate is subject to a mort- 
gage, the unpaid balance of the mortgage should 
be shown under ‘‘Description.’’ The full value of 
the property and not the equity must be extended 
in the value column. The amount of the mortgage 
should be deducted under Schedule L of this return. 

Real property which the decedent has contracted 
to purchase should be listed in this schedule. The 
full value of the property and not the equity must 
be extended in the value column. The unpaid por- 
tion of the purchase price should be deducted under 
Schedule L of this return. 

The value of dower, curtesy, or a statutory estate 
ereated in lieu thereof, is taxable, and no reduction 
on account thereof or on account of homestead or 
other exemptions, should be made in returning the 
value of the real estate. 

The basis for the returned values should be 
stated. If based upon appraisal a copy of such 
appraisal should either be attached to the return 
or retained in your files subject to inspection. 

For further instructions see articles 10 to 13, 
inclusive, Regulations No. 80. 
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EXAMPLES SHOWING USE OF SCHEDULE 


Example where the optional valuation is not adopted ; 
date of death, December 1, 1935 


Item Subsequent val- Value under Value at date 
No. Description uation date option of death 


1. House and lot, 1921 William Street NW., Wash- 
ington, D. C., (lot 6, square 481). Property un- 
der lease. Value based on appraisal, copy of 
TaMMoMetseautac wed! 1,00 ili ee ee $ 36,000.00 
Rent accrued but unpaid on Item 1..........0..2....... 300.00 


2. House and lot, 304 Jefferson Street, Alexandria, 
Va. (lot 18, square 40). Property under lease. 
Value based on appraisal, copy of which is at- 
Hee NE MM Pe teed gece ear ee, 16,000.00 


Rent accrued but unpaid on Item 2.................... 133.33 
Example where the optional valuation is adopted; 
date of death, December 1, 1935 
Item Subsequent val- Value under Value at date 
No. Description uation date option of death 
1. House and lot, 1921 
William Street NW., 
Washington, D. C., 
(lot 6, square 481). 
property under lease. 
Values based on ap- 
praisal, copy of which 
is attached. Not dis- 
posed of within year 
following death ........ 12/1/36 $ 30,000.00 $ 36,000.00 
Rent accrued but un- 
paid on Item 1........ 12/1/36 1,200.00 300.00 
Rent collected on 
Git) 21 eee 1/1/36 600.00) Si eee 
Rent collected on 
Theva, SS -eee ee ee 7/1/36 LS00:00" Sager es 


2. House and lot, 304 
Jefferson Street, Alex- 
andria, Va., (lot 18, 
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Examples Showing Use of Schedule—(Continued) 


Item Subsequent val- Value under Value at date 
No. Description uation date option of death 

square 40). Lease ex- 

pired June 30, 1936. 

Values based on ap- 

praisal, copy of which 

is attached, Property 

exchanged for farm 


on August 1, 1936...... 8/1/36 14,000.00 16,000.00 
Rent accrued but un- 

paid on Item 2........ 8/1/36 13300 22 
Rent collected on 

1 Fe) €0 i oe ee 1/1/36 060.00 se 
Rent collected on 

Wem: 2. ove ee 4/1/36 400.00 3s cee 


In this example, item 1, $36,000 represents the 
value of the house and lot on December 1, 1935, 
the date of the decedent’s death, and $30,000 rep- 
resents its value on December 1, 1936, 1 year after 
the decedent’s death. It will be noted that the 
amount of $300 entered in the column headed 
‘‘Value at date of death’’ is the amount of rent 
accrued but unpaid under the lease at the date of 
the decedent’s death, and that the amount of $1,200 
entered in the column headed ‘‘Value under op- 
tion” is the amount of rent accrued but unpaid 
at the subsequent valuation date (December 1], 
1936) as of which the real property is valued under 
the option. The amounts, $600 and $1,800, entered 
in the column headed ‘‘ Value under option’’ repre- 
sent rents collected (on January 1, 1936, and on 
July 1, 1936) between the date of decedent’s 
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death and the subsequent valuation date (Decem- 
ber 1, 1936) as of which the real property is valued 
under the option. 


Schedule B 


Stocks and Bonds 
(See instructions on reverse of this sheet) 

(1) Did the decedent, if a resident or citizen of 
the United States (or a resident, regardless of citi- 
zenship, if death occurred prior to the enactment 
of the Revenue Act of 1934) own any stocks or 
bonds, regardless of situs, at the time of his death? 
(Answer ‘‘Yes’’ or ‘‘No.’’?)—Yes 

(2) Did the decedent, if a nonresident alien of 
the United States (or a nonresident, regardless of 
citizenship, if death occurred prior to the enact- 
ment of the Revenue Act of 1934) own, at the 
time of his death, any stocks or bonds situated in 
the United States as explained in the instructions ? 
(Answer ‘‘Yes”’ or ‘‘No.’’)— 


Item Subsequent val- Value under Value at date 
No. Description uation date option of death 


10 @ .15-S.F. Ex. d/d 
1000 shares of Occi- 
dental Petroleum 
Corporation, Cert. 
#18610 for 500 
shares and #18609 
for 500 shares ...... $ $ 100.00 
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Continued ) 
Schedule B—(Continued) 
Item Subsequent val- Value under Value at date 
No. Description uation date option at death 


2: shs. Masonic Hall stock ? (Par. 10) 
Dec. turned it over to Helwig before d/d, and 
then turned back to San Jose Abstract Co. 
for dec. Worth $15.00 per share. 


Total (also enter under the Recapitulation, 
Nelve dull e:50)) x2 meee cee ene ee eee $ 100.00 


(If more space is needed, insert additional sheets of same size) 


Estate of Adolph J. Koch 


Instructions for Schedule B 


Stocks and Bonds 

Deseription.—Description of stocks should indi- 
eate number of shares, whether common or pre- 
ferred, issue, par value, price per share, exact name 
of corporation, and, if unlisted, the location of the 
principal business office and State in which incor- 
porated and the date of incorporation. If listed, 
state principal exchange upon which sold. Descrip- 
tion of bonds should inelude quantity and denom- 
ination, name of obligor, kind of bond, date of 
maturity, interest rate, and interest-due dates. 
State the exchange upon which listed, or if un- 
listed, the principal business office of the company. 

Valuation.—Listed stocks and bonds should be 
valued at the mean between the highest and lowest 
selling prices on the valuation date, or if there 
were no sales on such date, then at the mean be- 
tween the highest and lowest sales on the nearest 
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date thereto, if within a reasonable period. If the 
valuation date is on a Sunday or a holiday, the 
quotations of the nearest previous day should be 
used. If listed on several exchanges, quotations 
of the principal exchange should be employed. Un- 
listed securities which are dealt in actively by 
brokers or have an active market should be valued 
at the sale price as of the valuation date or the 
nearest date thereto, if within a reasonable period 
either before or after such date. Only sales in the 
normal course of business should be employed. If 
sale prices are not available and the stock is quoted 
on a bid and asked basis, the mean of the bid and 
asked prices on the valuation date, or the nearest 
date thereto, where not quoted as of such date, 
should be taken. 

Inactive stock and stock in close corporations 
should be valued on the basis of the company’s net 
worth, earning and dividend paying capacity, and 
all relevant factors bearing on the value of the 
stock. Complete financial and other data upon 
which the estate bases its valuation should be sub- 
mitted in dupleate with the return, imeluding 
balance sheets (particularly the one nearest to the 
valuation date), and statements of the net earn- 
ings or operating results and dividends paid for 
each of the 5 years immediately preceding the 
valuation date. 

Securities returned as of no value, nominal value 
or obsolete, should be listed last, and the address 
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of the company and the State and date of the 
incorporation should be stated. Correspondence or 
statements used as the basis for return at no value 
should be retained for inspection. 

Interest and dividends.—Interest and dividends 
must be shown separately as explained in the gen- 
eral instructions under ‘‘ Execution of Return.’’ 

Estate of nonresident alien.—In the case of an 
estate of a nonresident alien of the United States 
(or an estate of a nonresident, regardless of citi- 
zenship, if the decedent died prior to the enactment 
of the Revenue Act of 1934) stocks or bonds of 
either of the following two classes must be included 
hereunder: (1) Stocks or bonds of corporations 
organized in the United States, regardless of the 
situs of the certificates; and (2) stocks or bonds 
of corporations, whether domestic or foreign, if the 
stock certificates were situated in the United States 
at the time of the decedent’s death. For example, 
a share of stock of a corporation organized in the 
United States must be included for tax in the estate 
of a nonresident alien even though the stock cer- 
tificate was in England; and a share of stock of 
a corporation organized in England must be in- 
cluded in his estate if the stock certificate was in 
the United States at the time of death. 

Further instructions.—For further instructions, 
see articles 11, 12, 13, and 50 of Regulations No. 
80, and the regulations issued pursuant to the 
optional valuation provision. 
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Item 


Continued) 


EXAMPLE SHOWING USE OF SCHEDULE 


Example where the optional valuation is not adopted; 


date of death, Decemebr 1, 1935 


Subsequent val- Value under 
Description uation date option 


Sixty $1,000 Pennsylvania Railroad Co. first 


mortgage 4-percent, 20-year bonds, due 1945. 
Interest payable January, April, July, and 


October. New York Exchange at 100.........00...... 
Imaterest accrued on Item 1] -_.............................. 


Five hundred shares Public Service Corpora- 
tion, common, par $100, at 110, ex dividend, 


eweevork  Hixchange: c.-.csectsedcnetciesciceeeec eco: 


Dividend on Item 2 of $2 per share paid on 
December 5, 1935, to holders of record on No- 


210% e721 ORG 828 15 oon Sea eras ase 


One hundred shares Brown Investment Cor- 
poration, Red Bank, N. J., unlisted, common, 
par $100, at 1500, per Exhibit A. Incorpo- 


Meaped im New J@rSCy ..:......-..----s.--cesce-s-cecnrececcesteee 


Value at date 
of death 


# 400 


.. 150,000 


Example where the optional valuation is adopted ; 


date of death, December 1, 1935. 


Subsequent val- Value under 
Description uation date option 
Sixty $1,000 Pennsy]l- 
vania Railroad Co. 
first mortgage 4-per- 
cent, 20-year bonds, 
due 1945. Interest 
payable January, 
April, July, and Oc- 
tober. New York Ex- 
ehange. At 100 on 
date of death. At 99 
on June 1, 1986, date 
of sale by executor... 6/1/36 $ 59,400 


Value at date 
of death 


$ 60,000 
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Examples Showing Use of Schedule—(Continued) 


Subsequent val- 


Description 


Interest accrued on 
tei; ee eens sees 

Interest collected on 
tem: epee 

Interest collected on 
tem: Gee .-cee 


Five hundred shares 
Public Service Cor- 
poration, common, par 
$100. New York Ex- 
change. At 110, ex 
dividend, on date of 
death. At 74 on De- 
eember 1, 19386. Not 
disposed of within 
year following death.. 
Dividend on Item 2 
of $2 per share paid 
on December 5, 1935, to 
holders of record on 
November 20, 1935...... 
Dividend on Item 2 
of $1 per share paid 
on March 5, 1986. No 
further dividends de- 
(CIE Te 2x8 agree eenee mau cet meena 


One hundred shares 
Brown Investment 
Corporation, Red 
Bank, N. J., unlisted, 
common, par $100. In- 
corporated in New 
Jersey. At 1500 on 
date of death, per 
Exhibit A. At 750 on 
December 1, 1986, per 


uation date 


6/1/36 
1/1/36 


4/1/36 


12/1/36 


12/5/35 


3/5/36 


Value under 
option 


+00 
600 


600 


37,000 


1,000 


500 


Value at date 
of death 


400 


55,000 


1,000 
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Continued ) 
Examples Showing Use of Schedule—(Continued) 


Item Subsequent val- Value under Value at date 
No. Description uation date option at death 


Exhibt B. Not dis- 
posed of within year 
following death .......... 12/1/36 75,000 150,000 
Dividend on Item 3 
of $750 cash per share 
paid August 10, 1986 8/10/36 1000”) .. tees 


Schedule C 
MORTGAGES, NOTES, AND CASH 
(See instructions on reverse of this sheet) 


Did the decedent, at the time of his death, own any mort- 
gages, notes, or cash? (Answer ‘‘Yes’’ or ‘‘No’’) Yes. 


Item Subsequent val- Value under Value at date 
No. Description uation date option of death 
cr eo ied Seeee se Seared ectaanedal cannes. $ $ She Oy 


Promissory note for $42500 dated Nov. 15, 1936 

executed by George B. Campbell and Annie 

Campbell, to A. J. Koch, payable 3 years after 

date with interest at 5% payable monthly, Int. 

paid to June 15, 1939. Secured by deed of trust 

dated Nov. 15, 1986 executed by George B. 

Campbell and Annie EK. Campbell his wife, to 

San Jose Abstract & Title Insurance Co. as trus- 

tee, and A. J. Koch, beneficiary, recorded Nov. 

16, 1936 in Vol. 799 of Official Records, page 50, 

Sama Clara County Records ............--..-.sc-co---+--s 42,500.00 
imverest to date of death ........0 S002 


2. Promissory note for $15000.00 dated May 1, 
1935, executed by Auzerais Estate Company, a 
corporation, to A. J. Koch, payable 3 years after 
date with interest at 6% per annum payable 
monthly. Int. paid to June 1, 1939. Also prom- 
issory note for $1000 dated May 7, 1935 ex- 
ecuted by Auzerais Estate Company, a corpora- 
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Continued ) 
Schedule C—(Continued) 
Item Subsequent val- Value under Value at date 
No. Description uation date option of death 


tion to A. J. Koch, payable Apr. 30, 1938 with 

interest at 6% per annum payable monthly. Int. 

paid to June 1, 1939. Both secured by deed of 

trust dated May 1, 1985 executed by Auzerais 

Estate Company, a corporation, to San Jose Ab- 

tract & Title Insurance Co. as trustee and A. J. 

Koch beneficiary, recorded May 4, 1935 in Vol. 

730 of Official Records, page 172, Santa Clara 

Coumireelinec Or sare) take es te ee 16,000.00 
lnteresi: tosdate or deathiy- = 717.33 


3. Promissory note for $10000.00 dated Sept. 1, 
19386 executed by Foundation Holding Corpora- 
tion, a corporation, to A. J. Koch payable 3 
years after date, with interest at 5% per annum 
payable monthly. Int. paid to June 1, 1939. Se- 
cured by deed of trust dated Sept. 1, 1986 ex- 
ecuted by Foundation Holding Corpn., a cor- 
poration, to San Jose Abstract & Title Insurance 
Co. as trustee, A. J. Koch beneficiary, recorded 
Sept. 2, 1986 in Vol. 789 of Official Records, 
page 125, Santa Clara County Records..............-. 10,000.00 
Interest tordate of death @ 0.4.2. 40.28 


4. Promissory note for $27000.00 dated Nov. 10, 
19385 executed by Fred Hanchett, Vivian Han- 
ehett, J. R. Conner and Sue W. Conner to A. J. 
Koch, payable 5 years after date with interest 
at 6% per annum payable monthly. Int. paid 
to June 10, 1939. 


Total (also enter under the Re- 
capitulation, Schedule OQ) ........ $ Ford $ 69,219.65 


(If more space is needed, insert additional sheets of same size) 


Estate of Adolph J. Koch 
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Schedule: C— (Continued) 
Mortgages, Notes and Cash 


Subsequent val- Value under 
Description uation date option 


Value at date 
of death 


Ford. $ 69,219.65 


Secured by deed of trust dated Nov. 10, 1935 
executed by Fred Hanchett and Vivian Han- 
ehett, his wife, and J. R. Conner and Sue W. 
Conner, his wife, to San Jose Abstract & Title 
Insurance Co., trustee, A. J. Koch as benefici- 
ary, recorded Nov. 20, 1985 in Vol. 747 of Of- 
ficial Records, page 476, Santa Clara County 
“ES SUOOIE CIES! ae seater ke ae ne REN ce te ee RROD Sore enn = 

imfperest: to-date of death 22.2 


Subsequent val- Value under 
Description uation date option 


. Promissory note for $2500.00 dated Nov. 28, 


1938, executed by Paul S. Williams and Phyllis 
M. Williams to Adolph J. Koch, payable on or 
before one year, interest at 5% per annum, pay- 
able monthly. Int. paid to June 28, 1939. Se- 
eured by deed of trust executed by Paul S. Wil- 
liams and Phyllis M. Williams, his wife, to San 
Jose Abstract & Title Insurance Co., as trustee, 
and Adolph J. Koch, beieficiary, recorded Nov. 
28, 1938 in Vol. 903 of Official Records, page 
443, Santa Clara County Records .................--.--.- 

itverest to date ol death.2..22....2.-2 2. 


Promissory note for $6000.00 dated Apr. 3, 
1935 executed by John H. Drew and Charlotte 
F. Drew to A. J. Koch, payable on or before 2 
years after date, interest at 6% per annum pay- 
able monthly, $4000 paid on principal, balance 
unpaid $2000, interest paid to June 3, 1939. Se- 
eured by deed of trust dated Apr. 3, 1935 ex- 
excuted by John H. Drew and Charlotte F. 
Drew, his wife, to San Jose Abstract & Title In- 
surance Co. as trustee, A. J. Koch as beneficiary 


27,000.00 
85.51 


Value at date 
of death 


2500.00 
70 
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schedule C—(Continued) 


recorded Apr. 4, 1935 in Vol. 724 of Official 
Records, page 324, Santa Clara Countv Records 2,000.00 
Intercsisierd ites ot cea ieee... ees eee 9.00 


Promissory note for $15000.00 dated Dee. 31, 

1938 executed by Neltv LeFrane Horney and 

Celine H. Delmas to A. J. Koch, payable 3 years 

after date, interest at 6% per annum payable 

monthly. Int. paid to May 1, 1939. Secured by 

deed of trust dated Dee. 31, 1938 executed by 

Nelty LeFrane Horney and Celine H. Delmas 

to San Jose Abstract & Title Insurance Co. as 

trustee, and A. J. Koch as beneficiary, recorded 

Jan. 20, 19389 in Vol. 911 of Official Records, 

page 384, Santa Clara County Records................ 15,000.00 
Intereststo; date backeauinee =... 2 eee 147.50 


8. Promissory note for $40.00 dated 5/16/38 ex- 
ecuted by J. G. Roberts to A. J. Koch, payable 
on Aue, 16,1930, Unscecircdie ===... 0.00 
[In pencil]: Insolvent not collectible. 
Interest-to date ot death ew... 2am 


~] 


Total 115,962.36 
Estate of Adolph J. Koch 


Instructions for Schedule C 


Mortgages, Notes, and Cash 

The classes of property under this schedule 
should be listed separately in the order given. 

Mortgages.—State (1) face value and unpaid 
balance, (2) date of mortgage, (8) date of matur- 
ity, (4) name of maker, (5) property mortgaged, 
and (6) interest dates and rate of interest. For 
example: Bond and mortgage for $9,000, unpaid 
balance $6,000; dated January 1, 1935, John Doe 
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to Richard Roe; premises 22 Clinton Street, New- 
ark, N. J., due January 1, 1938; interest payable 
at 6 percent per annum January 1 and July 1. 
Reference is made to article 13 (5) of Regulations 
No. 80. 

Notes, promissory.—Show similar data. 

Contract by the decedent to sell land.—Show 
name of vendee, date of contract, description of 
property, sale prace, initial payment, amounts of 
installment payments, unpaid balance of principal 
and interest rate. 

Cash in possession.—List separately from bank 
deposits. 

Cash in bank.—State bank and address, amount 
in each bank, serial number and nature of account, 
showing whether checking, savings, time deposit, 
ete. If statements are obtained from banks they 
should be retained for inspection by an Internal 
Revenue agent. Reference is made to article 13 
(6) of Regulations No. 80. 

Estate of nonresident alien.—In the case of an 
estate of a nonresident alien of the United States 
(or a nonresident, regardless of citizenship, if the 
decedent died prior to the enactment of the Revy- 
enue Act of 1934) mortgages or notes owned by 
the decedent at the time of death must be included 
hereunder if the mortgagors or makers were resi- 
dents of the United States or, regardless of the 
residence of the mortgagors or makers, if the mort- 
gage certificates or notes were physically in the 
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United States at the time of death. If such dece- 
dent was engaged in business in the United States 
at the time of his death, accounts in banks situated 
in the United States must be included hereunder. 
Report fully all facts concerning any account not 
included. Reference is made to article 50 of Regu- 
lations No. 80. 


Schedule D 
INSURANCE 


(See instructions on reverse of this sheet) 
(1) Was any insurance on life of decedent receivable by his 
estate? (Answer ‘‘Yes’’ or ‘‘No’’) No. 
(2) Was any insuranee on life of decedent receivable by 
beneficiaries other than the estate? (Answer ‘‘Yes’’ or ‘‘No’’) 


Item Subsequent val- Value under Value at date 
No. Description uation date option of death 


$ $ 
No life insuranee but Shriners 
benefit fund paid $500 to son 
George A. Koch and $500 to 
grandson Ralph J. Swickard 


WG 2 0 Rees rae im» ge cee San eee $a 
Less amount receivable by bene- 
ficiaries, other than the estate, 

not in excess of $40,000................ AES  . 


Total Included (also enter 
under the Recapitulation, 
Se Me Ce) ) eee eee heer eee a 


(If more space is needed, insert additional sheets of same size) 


Estate of Adolph J. Koch 
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Instructions for Schedule D 
Insurance 

Include in the gross estate all insurance on the 
life of the decedent as follows: (a) The full 
amount of insurance receivable by or for the benefit 
of the estate; (b) the amount that exceeds $40,000 
of the aggregate insurance receivable by bene- 
ficiaries other than the estate where the decedent 
possessed any of the legal incidents of ownership. 
Legal incidents of ownership in the policy include, 
for example: The right of the insured or his estate 
to its economic benefits, the power to change the 
beneficiary, to surrender or cancel the policy, to 
assign it, to revoke an assignment, to pledge it for 
a loan, or to obtain from the insurer a loan against 
the surrender value of the policy, ete. 

Insurance payable to the estate should be listed 
first, and immediately following should be listed 
all insurance payable to beneficiaries other than 
the estate whether the executor believes that the 
decedent possessed any of the legal incidents of 
ownership or not. If the executor believes that 
the decedent did not possess any of the legal inci- 
dents of ownership the amonut receivable should 
be disclosed under the second column headed ‘‘De- 
seription’’, and a photostatic copy of the policy 
should be filed with the return. Deduction may 
be taken at the bottom of the schedule equal to 
the amount of the proceeds of insurance receivable 
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by beneficiaries other than the estate and shown in 
the fourth or fifth columns, but not exceeding 
$40,000. In describing the policy, state name of 
company, number of policy, and name of bene- 
ficiary. 

The ‘‘Life insurance statement’’, Form 712, for 
each policy listed hereunder should be obtained 
from the insurance company by the executor and 
filed with the return. 

For further instructions see articles 25 to 28, 
inclusive, Regulations No. 80. 

Estate of nonresident alien.—In the case of an 
estate of a nonresident alien of the United States 
(or an estate of a nonresident, regardless of citi- 
zenship, if the decedent died prior to the enact- 
ment of the Revenue Act of 1934) the proceeds 
of insurance on his life need not be included. Ref- 
erence is made to article 50 of Regulations No. 80. 


Schedule E 
JOINTLY OWNED PROPERTY 


(See instructions on reverse of this sheet) 


(1) Did the decedent, at the time of his death, own anv 
property as a joint tenant or as a tenant bv the entirety, with 
right of survivorship? (Answer ‘‘Yes’’ or ‘‘No’’) Yes. 


(2) If so, state the name and address of each surviving 
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eotenant. Goerge A. Koch, 144 Funston Ave., San Francisco, 


Item Subsequent val- Value under Value at date 
No. Description uation date option of death 
Joint bank account [Inserted in $ $ 


pencil: (Commercial) ] in name of 
A. J. Koch and George A. Koch 
in The First National Bank of 
Same ose, California 222... $ 26,543.03 


Total (also enter under the 
Recapitulation, Schedule O)$.................. $ 26,543.03 


(If more space is needed, insert additional sheets of same size) 


state of Adolph J. Koch 


Instructions for Schedule E 
Jointly Owned Property 

All property of whatever kind or character, wheth- 
er real estate, personal property, bank accounts, etc., 
in which the decedent held at the time of his death 
an interest either as a joint tenant or as a tenant by 
the entirety, with right of survivorship, must be dis- 
closed under this schedule. 

The full value of the property must be included 
in the gross estate, unless it can be shown that a part 
of the property originally belonged to the other ten- 
ant or tenants and was never received or acquired by 
the other tenant or tenants from the decedent for less 
than an adequate and full consideration in money or 
money’s worth. Where it is shown that the property 
or any part thereof, or any part of the consideration 
with which the property was purchased, was acquired 
by the other tenant or tenants from the decedent for 
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less than an adequate and full consideration in money 
or money’s worth, there should be ommitted only so 
much of the value of the property as 1s proportionate 
to the consideration furnished by such other tenant 
or tenants. For the purposes of the estate tax, a re- 
linquishment or promised relinquishment of dower, 
curtesy, or of a statutory estate created in lieu of 
dower or curtesy, or of other marital rights in the 
decedent’s property or estate, is not to any extent a 
consideration in money or money’s: worth. 

Where the property was acquired by gift, bequest, 
devise, or inheritance by the decedent and spouse as 
tenants by the entirety, then only one-half of the 
value of the property should be included. Where the 
property was acquired by the decedent and another 
person or persons by gift, bequest, devise, or inheri- 
tance as joint tenants, and their interests are not 
otherwise specified or fixed by law, then there should 
be included only such fractional part of the value of 
the property as is obtained by dividing the full value 
of the property by the number of joint tenants. 

If the executor contends that less than the value of 
the entire property is includible in the gross estate 
for purposes of the tax, the burden is upon him to 
show his right to include such lesser value, and in 
such case he should make proof of the extent, origin, 
and nature of the decedent’s interest and the interest 
of the decedent’s cotenant or cotenants. 

In every instance a statement under the column 
headed ‘‘Description’’ must disclose whether the 
whole or only a part of the property is included in 
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the gross estate. If only a part of the property is 
included in the gross estate, the fair market value 
of the whole must be shown under ‘‘ Deseription.”’ 

Property in which the decedent held an interest as 
a tenant in common should not be listed under this 
schedule, but the value of his interest therein, should 
be returned under Schedule A, if real estate, or if 
personal property, under such other appropriate 
schedule. The decedent’s interest in a partnership 
should not be included under this schedule, but 
should be shown under Schedule F, ‘‘Other miscel- 
laneous property.”’ 

For further instructions, see articles 22 and 23 ae 
Regulations No. 80. 


Schedule F 
OTHER MISCELLANEOUS PROPERTY 


(See instructions on reverse of this sheet) 

(1) Did the decedent at the time of his death, own any in-- 
terest in a copartnership or unincorporated business? (Answer 
“"Yes’’ or ‘‘No’’) No. 

(2) Did the decedent, at the time of his death, own any mis- 
cellaneous property not returnable under any other schedule? 
(Answer ‘‘Yes’’ or ‘‘No’’) No. 


Item | Subsequent val- Value under Value at date 
No. Description uation date option of death 


$ $ 


None 


Total (also enter under the 
Reeapitulation, Schedule O) $ $ 


(If more space is needed, insert additional sheets of same size) 


Estate of Adolph J. Koch 
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Instructions for Schedule F 
Other Miscellaneous Property 

Under this schedule list all items of the gross estate 
not returnable under any other schedule, such as the 
following. Debts due the decedent; interests in busi- 
ness; claims; rights; royalties; pensions; leaseholds; 
judgments; share in trust funds; household goods 
and personal effects, including wearing apparel; 
farm products and growing crops; livestock; farm 
machinery ; automobile; ete. 

When an interest in a copartnership or unincor- 
porated business is returned, submit in duplicate 
statements of assets and liabilities as of the valuation 
date and for the 5 years preceding, and statements 
of the net earnings for the same 5 years. Good will 
must be accounted for. In general, the same infor- 
mation should be furnished and the same methods 
followed as in valuing close corporations. 

In case of an interest in a trust fund, duplicate 
copies of the trust instrument should be submitted. 

In describing an annuity, the name and address of 
the grantor of the annuity should be given, or if pay- 
able out of a trust or other fund, such a description 
as will fully identify it. If payable for a term of 
years, the duration of the term and the date on which 
it began should be given, and if payable for the life 
of a person other than the decedent, the date of birth 
of such person should be stated. 

For further instructions, see articles 11, 12, 13, and 
50 of Regulations No. 80. 
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Schedule G 


Transfers During Decedent’s Life 
(See Instructions on reverse of this sheet ) 

(1) Did the decedent make any transfer de- 
scribed in the first paragraph (including the six 
subparagraphs) of the instructions on the reverse 
of this sheet? (Answer ‘‘Yes’’ or ‘‘No.’’) No. 

(2) Did the decedent, within 2 years immediate- 
lv preceding his death, make any transfer of a 
material part of his property without an adequate 
and full consideration in money or money’s worth? 
(Answer ‘‘Yes’’ or ‘‘No.’’) Yes. 

(3) Did the decedent, at any time, make a trans- 
fer of an amount of $5,000 or more without an 
adequate and full consideration in money or mon- 
ey’s worth, but not believed to be includible in the 
gross estate as indicated in the first paragraph (in- 
cluding the six subparagraphs) of the instructions 
for this schedule? (Answer ‘‘Yes’’ or ‘‘No.’’) 
Yes. 

(4) If the answer to question (8) is ‘‘Yes”’ 
state date, amount of value, character of transfer, 
and motive which actuated the decedent in making 
the transfer. 


(5) Were there in existence at the time of the 
decedent’s death any trusts created by him during 
his hifetime? (Answer ‘‘Yes”’ or ‘‘No.’’) Yes. 
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Schedule G—(Continued) 
Item : Subsequent val- Value under Value at date 
No. Description uation date option of death 


$ $ 
(Additional pages are attached 
describing the transferred 
property and the motive there- 
or) 
{In peneil]: Taxed by state for 
inherit tax purposes. 


Total (also enter under the 
Recapitulation, Schedule O) $ $ 


(If more space is needed, insert additional sheets of same size) 
Estate of Adolph J. Koch. 


Item No. 
Donee’s name and address: Ralph J. Swickard, San Jose, 
California 
Motive: <A gift of sufficient amount so that the income 
therefrom will be enough to eover his future college 


expenses. 
Description of Gifts: Dated December 20, 1988 
Transferred under Trust agreement with Geo. A. Koch, 
Trustee 

1. 5 - $1000 bonds of Consolidated Edison Co. 
CUNY) 36 deb. due 21990). 2) eee $ 5268.75 

2. 10 $1000 bonds of Pac. Gas & Elee. Co. 31% 
Gel GUC sO: nee. -3,cn ues 00 nce 10643.50 

3. 10 $1000 bonds of American Tel. & Tel. Co. 
WANG (eh UC0 AP [cml 8] 6) Cae ee mee enn EE Se <3 10562.50 

4. $10000.00 savings aect. deposit in First Nat’l 
Eyalales Ole 5 Ont OSC eee eet eee ec ece oes. eeasvac tree 10000.00 

5. $5000.00 Independent Bldg. & Loan cert. San 
oO Seas Oat ect reer iis. a ee 5000.00 

6. 100 sh. com. stock Am. Tel. & Tel. Co. Cert. 
CGS RI ares ere tee ee eee ee 14625.00 


7. 100 sh. com. stock Byron Jackson Co. Cert. 
Be QE Si ere eetcccas cutee avec cee ce eee eee ree eee 1650.00 
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8. 100 sh. com. stock Byron Jackson Co. Cert. 9759 1650.00 
9. 100 sh. com. stock Byron Jackson Co. Cert. 


13. UGG ee eee Rees eee 1650.00 
10. 100 sh. Ist Pfd. Pac. Gas & Elee. Co. Cert. 

aI Me ee RO G.2 ec can cco tense cee see ccc suaceeeseeecepe ee ee 2812.50 
11. 100 sh. Ist Pfd. Pace. Gas & Elec. Co. Cert. 

WM Ole ch ee 2812.50: 
12. 100 sh. Ist Pfd. Pace. Gas & Elec. Co. Cert. 

LEO (SE eek ee cee PRM Rie one 3143.75 
13. 100 sh. Ist Pfd. Pace. Gas & Elec. Co. Cert. 

Bes OUR ccd eee es cae A et gece 3143.75 
14. 100 sh. Ist Pfd. Pae. Gas & Elec. Co. Cert. 

LIDGE Yee Pee A, Re 3143.75 


$ 76106.00 


Donee’s name and address: George A. Koch, 144 Funston 
Ave., San Francisco, Calif. 

Motive: A Christmas remembrance and to equalize the gnu 
made to grandson Ralph Swickard. 


Description of Gifts. Dated December 20, 1938 

15. 5 $1000 bonds of Public Service of Northern Il. 
Ri eNO OS! ae eee co Nee Se Oy es $ 5268.75 

16. 10 1000 bonds of Pac. Gas. & Elec. Co., 334% 
STE JE aa IGS (eee ee meres Pees 10950.00 

17. 10 $1000 bonds of Am. Tel. & Tel. Co., 314 Deb. 
BUMS) Gy tec eo Oe ecards Severe acsoel ecco 10562.50 

18. $10000 savings acct. deposit in Ist Nat’] Bank of 
“SU ol CSO) EAI Raa eee ele enemies ea RR a MMe epee 10000.00: 

19. $5000.00 Independent Bldg.-Loan Cert. of San 
See, (CEILI ee ee ero 5000.00 

20. 100 sh. common stock Am. Tel. & Tel. Co., Cert. 
GLC Teas ne PRR oar Oy 14625.00 

21. 100 sh. common stock Byron Jackson Co., Cert. 
Banas PN OE a ace veaa as naueuaaedenicn ch eee 1650.00 

22. 100 sh. common stock Byron Jackson Co., Cert. 
OTD Cassi ee ee ee 1650.00 
23. 100 sh. common stock Byron Jackson Co., Cert. | 
NINE) nec 2. op ea ceo 1650.00 


24. 100 sh. Ist Pfd. 514% Pac. Gas. & Elee. Co. 
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Item No. Schedule G—(Continued) 

Grey ran O18 13s Se ere eens, Seen 2812.50 
25. 100 sh. Ist Pfd. 514% Pac. Gas & Elec. Co. 

Car a © GG eee cette ot ee LPs 2812.50 
26. 100 sh. Ist Pfd. 6% Pac. Gas & Elec. Co. Cert 

UO Gi rte tenes, 3143.75 
27. 100 sh. Ist Pfd. 6%. Pac. Gas & Elec. Co. Cert 

My OO ONS creer ceavacysg cl tee 3143.75 
28. 100 sh. Ist Pfd. 6% Pac. Gas & Elec. Co. Cert. 

Dis 0s | 015) Smee ene ae Erne Nsc i. SRA Beane 3143.75 


$ 76412.50 
Estate of Adolph J. Koch 


Donee’s name and address: George A. Koch, 144 Funston 
Ave. San Francisco, Calif. 
Motive: To equalize the gifts to my grandson Ralph 


Swickard. 
Description of gifts and dates: 
PAs eT ANTUN Bio MINS OBIS ee ete cece ence $ 4000.00 
30. Jan. 4, 1939—Cash [In pencil]: $500. Bldg. & 
TCO Me sscste re ciccedeswe nce ee 10000.00 
31. Jan. 15, 1939—10 shs. San Jose First National 
Bink > (In penclies |) 20502 1500.00 


32. May, 1939—An undivided one-half interest in 
real estate (hereinafter particularly decribed) 9000.00 


$ 24500.00 
Donee’s name and address: Ralph J. Swickard, San Jose, 
Calif. 
Motive: A gift of sufficient amount to establish him in busi- 
ness when through school. 
Description of gifts and dates: 
33. Jan. 3, 1939—Cash — [In pencil] : — $500.— 


Selly = Wesiclec™ (ils. 2, cee eee $ 4000.00 
ot. Jan. 4 ele Oe = ase eee. -c, ees 10000.00 
Bo, Jan, 159591936 ode cacane 22. eee 500.00 


36. May, 1939—An undivided one-half interest in 
real estate (hereinafter particularly described) 9000.00 


$ 23500.00 
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Sehedule G—(Continued ) 
All those certain lots, pieces or parcels of land 


situate, lying and being in the City of San Jose, 
County of Santa Clara, State of California, de- 
scribed as follows, viz: 

Ist. Commencing at a point on the Westerly line 
of Third Street 148.38 feet Northerly from the in- 
tersection of the Northerly line of San Carlos Street 
with the Westerly line of Third Street; running 
thence Northerly along said West line of Third 
Street 67.05 feet; thence Westerly and at right 
angles to Third Street 137.84 feet; thence Southerly 
and parallel with Third Street 67.05 feet; thence 
Easterly and parallel with San Carlos Street 137.84 
feet to the place of beginning, being a part of Lot 
No. 5, Block No. 2, Range No. 3 South of the base 
line in said City of San Jose. $6000.00 

2nd. Beginning at a point on the Southwesterly 
line of Market Street, distant thereon Northwest- 
erly 74 feet from the point of intersection of the 
Northwesterly line of Santa Clara Street with the 
Southwesterly line of Market Street, and extending 
thence Northwesterly along the Southwesterly line 
of Market Street 23 feet 1 4/5 inches, more or less, 
to the center line of a brick wall and being corner 
of lands of J. A. McKean and Nellie V. McKean ; 
thence at right angles Southwesterly along the cen- 
ter line of said wall and the prolongation thereof 80 
feet; thence at right angles Southeasterly 23 feet 
1 4/5 inches more or less, to the center line of a brick 
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Schedule G—(Continued) 
wall being in line of the Growers Bank, extending 


thence Northeasterly along the center line of said 
wall and parallel with Santa Clara Street 80 feet 
to the point of beginning. Together with all rights 
in a eertain party wall agreement between the Ma- 
sonic and Odd Fellows Hall Association and Hypo- 
lite Maffre, dated May 4, 1866 and recorded June 
12, 1866 in Vol. B of Miscellaneous Records, page 
531, Records of said County. $7500.00 

3rd. North half of Lot 8 and the South 1014 feet 
of Lot 5, in Block 2, Range 3 South of the base line 
of the City of San Jose, 4500.00 


Estate of Adolph J. Koch 


The foregoing transfers were not made in con- 
templation of death and Adolph J. Koch when he 
made the transfers in 1938 to Ralph J. Swickard did 
so under a trust agreement dated December 20, 1938 
wherein George A. Koch is Trustee and he stated 
that he was making a gift of sufficient amount so 
that the income therefrom would be sufficient to 
eover his grandson’s future college expenses, and 
in making the transfers in 1939 for Ralph J. Swick- 
ard he stated as his motive that he was making a 
gift of sufficient amount to establish his grandson 
in business when through school. 

At the time of making the transfers to George A. 
Koch in 1938, Adolph J. Koch stated that he made 
them as a Christmas remembrance and to equalize 
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Schedule G—(Continued ) 


the gift made to his grandson Ralph J. Swickard, 
and when he made the transfers to George A. Koch 
in 1939 he stated as his motive that he made these 
transfers to equalize the gifts made to his grandson 
Ralph J. Swickard. 

The decedent made gift tax returns for each years 
transfers and paid gift taxes thereon of $7521.11 for 
1938 and $5100.00 for 1939. 

[Longhand notation]: Ralph Swickard born 
9/13/21 graduated from H. 8. June, 1938. Ralph 
entered Stanford fall of 1938. 


Instructions for Schedule G 
Transfers During Decedent’s Life 

In accordance with the provisions of subdivisions 
(c) and (d) of section 302 of the Revenue Act of 
1926, as amended, the following transfers made by 
the decedent during his life, by trust or otherwise, 
other than bona fide sales, for an adequate and full 
consideration in money or money’s worth, are sub- 
ject to the tax, and must be included in the gross. 
estate under this schedule: 

(1) Transfers subsequent to the enactment of 
the Revenue Act of 1916 made in contemplation of 
death. 

(2) Transfers upon condition that title was not 
to pass from the decedent unless the beneficiary 
survived the decedent, or transfers intended to take 
effect in possession or enjoyment at or after the 
decedent’s death. 
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(3) Transfers made after the enactment of the 
Revenue Act of 1916 whereby the use, possession, 
or income was retained by the decedent for his life, 
or for a period only ascertainable by reference to 
his death, or for a period of such duration as to evi- 
dence his intention to retain the enjoyment for his 
life, except where the decedent died prior to 5 p. m., 
eastern standard time, June 6, 1932, and the transfer 
was made prior to 10:30 p. m., eastern standard 
time, March 3, 1931. 

(4) Transfers whereby the decedent retained, 
for his life, or for a period only ascertainable by 
reference to his death, or for a period of such dura- 
tion as to evidence an intention that it should con- 
tinue for his life, the right, either alone or in con- 
junction with any other person or persons, to desig- 
nate who shall possess or enjoy the property or any 
of the income, as follows: 

(a) In ease the right permitted the determina- 
tion of the ultimate disposition of the property, the 
transfer is taxable, whether it was made before or 
after the enactment of the Revenue Act of 1916. 

(b) In ease the right was limited to the disposi- 
tion of the possession, enjoyment, or income during 
decedent’s life, or during a period only ascertain- 
able by reference to his death, or during a period 
of such extent as to evidence an intention that it 
should continue for his life, the transfer is taxable, 
if it was made after the enactment of the Revenue 
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Act of 1916, except where the decedent died prior to 
) p.m., eastern standard time, June 6, 1932, and the 
transfer was made prior to 10:30 p.m., eastern stand- 
ard time, March 3, 1931. 

(5) Transfers of property, the enjoyment of 
which was subject at decedent’s death to any change 
through the exercise, either by decedent alone or in 
conjunction with any person, of a power to alter, 
amend, revoke, or terminate. 

(6) Transfers, made after the enactment of the 
Revenue Act of 1916, resulting from the relinquish- 
ment in contemplation of death of the decedent’s 
power, exercisable either alone or in conjunction 
with any person, to alter, amend, revoke, or ter- 
minate. 

Transfers included in the gross estate should be 
valued as of the date of the decedent’s death, or, if 
the optional valuation is adopted, in accordance with 
subdivision (j) of section 302 of the Revenue Act 
of 1926, as added by section 202 of the Revenue Act 
of 1935. If only a portion of the property is so trans- 
ferred as to come within the terms of the statute, 
only a corresponding proportion of the value of the 
property should be included in the value of the gross 
estate. If the transferee makes additions to the 
property, or betterments, the enhanced value of the 
property at the valuation date, due to such additions 
or betterments, should not be included. However, 
where only a portion of the value of the property 
is included, the value of the whole must be disclosed 
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under the column headed ‘‘Description’’, together 
with an explanation of the proportionate inclusion. 

To constitute a bona fide sale for an adequate and 
full consideration in money or money’s worth, it 
must have been made in good faith, and the price 
must have been an adequate and full equivalent, and 
reducible to a money value. If the price was less 
than an adequate and full equivalent, only the ex- 
cess of the fair market value of the property, as of 
the valuation date, over the price received by the 
decedent should be included in the gross estate. For 
the purpose of the estate tax the relinquishment or 
promised relinquishment of dower, curtesy, or of a 
statutory estate created in lieu of dower or curtesy, 
or of other marital rights in the decedent’s prop- 
erty or estate, is not to any extent a consideration 
in money or money’s worth. 

All transfers made by the decedent during his 
life of an amount of $5,000 or more except bona fide 
sales for an adequate and full consideration in 
money or money’s worth, must be disclosed in the 
return, whether the executor regards such transfers 
as subject to the tax or not. If the executor believes 
that such a transfer is not subject to the tax a state- 
ment of the pertinent facts should be made. 

In case a transfer, by trust or otherwise, was made 
by a written instrument, duplicate copies thereof 
must be filed with the return. If of public record, 
one of the copies should be certified; if not of rec- 
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ord, one copy should be verified. If the decedent was 
a non-resident, only one copy need be filed, certified 
or verified, as the case may be. 

The name of the transferee, date and form of 
transfer, and a complete description of the property 
should be set forth in this schedule. Rents and other 
income must be included as explained under ‘“‘ Exe- 
cution of Return’’ in the general instructions. 

For further instructions, see articles 15 to 21, in- 
clusive, of Regulations No. 80. 

Nonresident alien.—If the decedent was a non- 
resident alien (or a nonresident, regardless of citi- 
zenship, if death occurred prior to the enactment 
of the Revenue Act of 1934) the transfer must be 
included if the property was situated in the United 
States, either at the date of the decedent’s death, or 
at the date of the transfer. Reference is made to 
article 50 of Regulations No. 80. 
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Schedule H. 
POWERS OF APPOINTMENT 


(See instructions on reverse of this sheet) 


(1) Did the decedent, at any time, by will or otherwise, 
transfer property by the exercise of a general power of appoint- 
ment? (Answer ‘‘Yes’’ or ‘‘No’’) No. 

(2) Did the decedent, at any time, by will or otherwise, ex- 
ercise a limited power of appointment? (Answer ‘“‘Yes’’ or 
[Noe )PNo: 


Item «| Subsequent val- Value under Value at date 
No. Description uation date option of death 


$ $ 


None 


Total (also enter under the Re- 
capitulation, Schedule O) ............ CiSalt cee $ 


(If more space is needed, insert additional sheets of same size) 


Estate of Adolph J. Koch 


Instructions for Schedule H 
Powers of Appointment 


In accordance with subdivision (f) of section 302 
of the Revenue Act of 1926, as amended, property 
passing under a general power of appointment must 
be included in the gross estate under this schedule 
if exercised by the decedent (A) by will, or (B) by 
deed resulting in any of the transfers described 
in subparagraphs (1), (2), (3) and (4) of the first 
paragraph of the instructions for Schedule G; ex- 
cept in case of a bona fide gale for an adequate and 
full consideration in money or money’s worth, or 


” 
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where the decedent died prior to the enactment of 
the Revenue Act of 1918. 

If the power is exercised for a consideration in 
money or money’s worth, but is not a bona fide sale 
for an adequate and full consideration in money 
or money’s worth, there should be included in the 
gross estate only the excess of the fair market value, 
at the applicable valuation date, of the property 
passing under the power over the value of the con- 
sideration received by the decedent. 

Only property passing under a general power 
should be included. Ordinarily a general power is 
one to appoint to any person or persons in the dis- 
eretion of the donee (or appointor) of the power. 
If the donee is required to appoint to a specified 
person or class of persons, the property should 
not be included in his gross estate. 

Duplicate copies of the instrument granting the 
power and of the instrument by which the power 
was exercised, one of each to be certified or veri- 
fied, must be filed with the return, unless the de- 
cedent was a nonresident, in which case only one 
copy of each instrument, certified or verified, is re- 
quired. The copies must be filed even though it is 
contended that the power was a limited one and the 
property passing thereunder is not returned for 
tax. 

For further instructions, see article 24, Regula- 
tions No. 80 


| WOM “L Udpopy Fo eyeysq 
(OZIS OUIBS JO S}JOoYS [VUOT}IPpe } 4esuI “‘popoou st soeds o10Ur FT) 
van eae Bow eoresrornnsnrrrnrrnnees (YT aTHpeyog Jo “GH pure q sejnpeysg sopun sejue os—e) (q) snurum 
(@) Uloj}I) Uoronper oyeuoT}1odoid ynoyyA pexe, Ajsnotacsid Ayrodord a0f7 UoTpONpeql (2) 


ae ee Goer cronrsreeessrerrese= (, UOICLIOSO],, pepvoy UUINOD Fo WO}}0q Ie UOLYeUIIOFUT paTiey 
“Op 10}U9) JIS 10 9}¥IS9 LOLId UI peyoNpe p SUSI] 10Y4}0 10 sosesSz1ou UO pred yUNOW TR}O], (q) 
Mc dis SP ece eg digg Gt a ea aaa OY | 
ST LOAOYOIYAM “WY UWMjOO Jo [B40} JO ‘MO IO W UUNTOo o[qQuvort[dde jo [v}01) UOIoONpsp Ssody) (v) 
Z sage eee ae ea ce (O eHpoyg ‘uorepnydvosy Loepun sou osye) (oe[qvortdde st rzoasyoryar 
= ‘d pue 9 suumypoo Jo [e101 Io ‘gq puUv YW SULUNTOD Jo [e}0}) 03v4S9 Sso1s UL popnoUT [eIO] 
= ere 
Rep weessssssssseccenee ge es ay cae aa aes ca ae ee agen s[eOL 
. ouON 
<x 
© $ $ $ $ $ 
> VTS 10 Y1Be9p JO 32¥p 3v yeep jo uoijdo uorndo pred ‘ON 
~ 97B}s9 10LId penss0" swuooUT «=81evp 38 oN[vA IepuN suUlOoUTL JapuNn on[VA SUSI] JeyO 10 Ssa8ev3yiow Jo sjunoure way 
S UpenyeA peur = (q uUINTOD) (9 wunyoD) (q@ uunjoD) (VuUmMfoD) puke uondiiosep pu ‘seep uonem 
(Sey -Jd}oep A[[VULT -[BA JuoNbesqns ‘Aj,Jedo1d Jo uo1jdIaoseq 
(@ uUNToOD) 
a agi yyeop FO oul} 4B JUopooop LOIId JO 10 “FIs FO oUIt} Ye AOUOP Jo ooUDpISOYy 
5 io 70 1D MOUS “IOUODp v 17 
sees eS on See ora Yeap JO oJep MOYS “YUopod.op BJP TOpadop Old 1O LoUop Jo oun 
(JOOYS SI} JO OSIIAVL UO SUOT}ONAISUT 99G) 
GHaXVii ATSOOIACUd ALYAdOUd 
pA T 2[Npotps 
os 


(ponur}u0D —][-V }Iqlyxy s,juepuodsey puv s,rou0TMeg) 


Commissioner of Internal Revenue 235 


(Petitioner’s and Respondent’s Exhibit A-1— 
Continued ) 


Instructions for Schedule I 
Property Previously Taxed 


Property includible in the gross estate that was 
received from a person who died within 5 years 
prior to the decedent’s death or received by gift 
within 5 years prior to the decedent’s death, or 
acquired in exchange therefor, with respect to which 
a deduction is authorized because an estate tax was 
paid by the prior estate or a gift tax was paid by 
the donor, should be returned in this schedule. The 
deduction for such property is authorized under the 
provisions of subdivision (a) (2) or subdivision (b) 
(2) of section 303 of the Revenue Act of 1926, as 
amended, in accordance with the following condi- 
tions and limitations, if the decedent died after 
DD p. m., eastern standard time, June 6, 1932 (if 
death occurred prior to that time see article 41 of 
Regulation No. 80): 

(a) Conditions: 

(1) The property must have been received 
by the decedent by gift, bequest, devise, or in- 
heritance from a prior decedent who died with- 
in 5 years of the decedent’s death, or received 
by him as a gift within 5 years of his death. 

(2) The property must be identified either 
as the same which the decedent so received or 
as property acquired in exchange therefor. 

(3) The property so received must have 
formed a part of the gross estate situated in 
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the United States of such prior decedent, or 
have been included in the total amount of gifts 
of the donor. 

(4) An estate tax by or on behalf of the 
estate of such prior decedent, or a gift tax by or 
on behalf of the donor, must have actually been 
paid (the mere filing of a return for such estate 
or donor not being sufficient). 

(5) If the decedent died after 11:40 a. m., 
eastern standard time, May 10, 1934, no such 
deduction, in respect to the property or 
property exchanged therefor, must have been al- 
lowable in determining the value of the net 
estate of the prior decedent. 

(b) Limitations: 

(1) The deduction is limited to the aggre- 
gate value of the property as finally determined 
in the case of the prior decedent or donor, or 
to the aggregate value of such property in- 
cluded in the value of the gross estate of the 
present decedent, whichever is lower. 

(2) The deduction, as limited in (1), is re- 
duced by the total amount paid prior to the de- 
cedent’s death on any mortgage or other lien on 
the property previously taxed, provided such 
mortgage or other lien was deducted in deter- 
mining the estate tax of the prior decedent or 
the gift tax of the donor. 

(3) The deduction is further reduced by 
the proportion of the total other deductions (al- 
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lowable under Schedules J, K, L, M, and N, | 
and the specific exemption if applicable) which 
the amount otherwise deductible for property 
previously taxed bears to the amount of the 
gross estate. 


The value of each item of property and any in- 
come thereon determined as of the applicable date 
or dates for inclusion in the value of the gross 
estate of the present decedent should be entered un- 
der the appropriate columns A, BC, ands ema 
will be noted that column A is provided for the 
value under the option of the principal of each 
item of property and column B for any income 
thereon under the option, and that column C is pro- 
vided for the value at the date of the decedent’s 
death of the principal of each item of property, and 
column D is provided for any income thereon ac- 
crued to the date of death. The value finally deter- 
mined in the prior estate or gift of the principal 
only of each item of property should be entered in 
column E . 

The description should show the schedule and 
item number of the property as it appeared in 
the prior return. To make it clear that the sched- 
ule and item number relate to the prior return, they 
should be included in parentheses. If only a por- 
tion of an item in the prior estate is reflected in the 
present estate, that fact should be indicated and 
only a proportionate part of the value of the item 
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in the prior estate, as finally determined, should 
be entered in column E. 

In aecordance with the foregoing second limita- 
tion, any amount paid before the death of the pres- 
ent decedent in discharge of a mortgage or other 
lien on the property previously taxed, provided 
such mortgage or other lien was deducted in the prior 
case, should be shown last under the column headed 
‘“Deseription’’, together with an identification of 
the item of property involved and the item deducted 
in the prior case. The total of such amounts paid 
should be entered at item (b). 

It will be noted that the ‘‘Total included in gross 
estate’? Gincluded in the value of the gross estate 
utilized for the computation of the tax) is the total 
of columns A and B if the optional valuation is 
adopted, or the total of columns C and D if the op- 
tional valuation is not adopted. However, if the 
optional valuation is adopted, both such totals 
should be entered under the appropriate columns 
under the Recapitulation, Schedule O. 

The amount of the gross deduction for property 
previously taxed, in accordance with the first limi-= 
tation, is entered at item (a). If the optional valu- 
ation is adopted, the amount of the gross deduction 
is the total of column A or the total of column HK, 
whichever is the lower. If the optional valuation 
is not adopted, the amount of the gross deduction 
is the total of column C or the total of column i, 
whichever is the lower. The amount of item (b) 
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is subtracted from the amount of item (a); and 
the difference, which is entered as item (¢), is the 
amount of the deduction as reduced in accordance 
with the second limitation. The amount of the net 
deduction for property previously taxed, as reduced 
by a certain proportion of the total other deduc- 
tions in accordance with the third limitation, is 
finally computed under Schedule P, Q or R. 

For further instructions, see article 41, 42, 48, and 
03 Of Regulations No. 80. 


DEDUCTIONS 
Schedule J 


FUNERAL AND ADMINISTRATION EXPENSES 
(See instructions on reverse side of this sheet) 


Item No. Funeral expenses Amount 
Amos O. Williams Co., San Jose, Calif................ $ 302.68 
Oak Hill Cemetary Association, San Jose, Calif. 35.50 


Western Granite Co., San Jose, Calif. .......00000.... 10.00 


Total (also enter under the Recapitulation, 
Se chill ete) ) Meee ete ceca. cucexeseeve cas eee eee $ 348.08 


Amount of executors’ commissions (also enter 
under the Recapitulation, Schedule QO)............ $ 1990.62 
[In peneil]: Pd. Feb. - 1940 

Estimated xxxxxxxx (Strike out words not ap- 
TOIT CEN CC neem nnn ere, 


Amount of attorneys’ fees (also enter under the 
ecapitmlation, Schedule ©) 2.2222) $ 1990.62 
[In pencil] : Pd. Feb., 1940 

Estimated xxxxxxxx (Strike out words not ap- 

pli¢ahble), eck 
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Schedule J—(Continued) 
Item No. Miscellaneous Administration expenses Amount 
Clog niine wseulion WOK proleale .......---1eee $ 7.00 
ie issuing letters and copies ...........--..- 2.20 
Publication on notice of probate 2.2.2 15.00 
oe = to creditors .....2.:.2.:- 10.00 
Cermiied copies or letters 222... ee 5.00 
a a OFders 2.4.20. 5.00 
Recording ‘‘ CO estes 5.00 
Certified copies of will and reports..............--.....--c0 3.20 
AMDGAISCr’S 1CGS 0c eich eee 117.00 
Miscellaneous expenses—estimated ..................------ 10.00 


Total (also enter under the Recapitulation, 
mclequle: Qe es arste a eecsléu bo $ 179.45 


(If more space is needed, insert additional sheets of same size) 


Estate of Adolph J. Koch 


Instructions for Schedule J 


Funeral and Administration Expenses 

Funeral expenses and administration expenses 
should be itemized, giving names and addresses of 
persons to whom payable, and exact nature of the 
particular expense. An item may be entered for de- 
duction though the exact amount is not known at the 
time, provided it is ascertainable with reasonable cer- 
tainty, and will be paid. No deduction may be taken 
upon the basis of a vague or uncertain estimate. 
Preserve all vouchers and receipts for inspection 
by an Internal Revenue agent. 

The executor or administrator, when filing the 
return, may deduct his commissions in such an 
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amount as has actually been paid or which at that 
time it is reasonably expected will be paid, but no 
deduction may be taken if no commissions are to 
be collected. In the case the amount of the commis- 
sions has not been fixed by deeree of the proper 
court, the deduction will be allowed on the final 
audit of the return provided: (1) That the Commis- 
sioner is reasonably satisfied that the commissions 
claimed will be paid; (2) that the amount entered 
as a deduction is within the amount allowable by 
the laws of the jurisdiction wherein the estate is 
being administered; and (8) that it is in accord- 
ance with the usually accepted practice in said 
jurisdiction in estates of similar size and char- 
acter. If the commissions claimed have not been 
paid at the time of the final audit of the return, the 
amount deducted must be supported by an affida- 
vit of the executor stating that such amount has 
been agreed upon and will be paid. 

A bequest or devise to the executor in heu of com- 
missions is not deductible. If, however, the dece- 
dent fixed by his will the compensation payable to 
the executor for services to be rendered in the ad- 
ministration of the estate, deduction may be taken to 
the extent that the amount so fixed does not exceed 
the compensation allowable by the local law or prac- 
tice. 

Amounts paid as trustees’ commissions do not 
constitute expenses of administration and are not 
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deductible, whether received by the executor acting 
in the capacity of a trustee or by a separate trus- 
tee as such. 

When filing the return there may be deducted 
such an amount of attorney’s fees as has actually 
been paid or which at that time it 1s reasonably ex- 
pected will be paid. If on the final audit of the 
return the fees claimed have not been awarded by 
the proper court and paid, the deduction will be 
allowed, provided the Commissioner is reasonably 
satisfied that the amount claimed will be paid and 
that it does not exceed a reasonable remuneration 
for the services rendered, taking into account the 
size and character of the estate and the local law 
and practice. If the fees claimed have not been paid 
at the time of the final audit of the return, the 
amount deducted must be supported by an affidavit 
of the executor or the attorney stating that such 
amount has been agreed upon and will be paid. 

Attorney’s fees incident to litigation instituted 
by the beneficiaries as to their respective interests 
do not constitute a proper deduction, inasmuch as 
expenses of this character are properly charged 
against the beneficiaries personally and are not ad- 
ministration expenses as contemplated by the stat- 
ute. 

Executors and attorneys should note that execu- 
tors’ commissions and attorneys’ fees constitute tax- 
able income and that the amounts received or re- 
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celvable by them as such compensation are cross- 
referenced for income-tax purposes. 

Estate, legacy, succession, and inheritance taxes, 
and taxes on income received after death, are not 
deductible. Deduction for property taxes is limited 
to such taxes as accrued prior to the decedent’s 
death. Credit to a limited extent may, under ‘‘Com- 
putation of T’ax’’, sheet XX be claimed for estate, 
legacy, succession, inheritance, and gift taxes. 

For further instructions, see articles 29 to 35, 
inclusive, and article 52 of Regulations No. 80. 


Schedule K 
DEBTS OF DECEDENT 


(See instructions on reverse of this sheet) 
Item No. Creditor and nature of claim Amount , 


1. San Jose Ambulance Co. [In pencil] not legally 


BIO TCI ele 0) 0) LNG Co) ee $ 5.00 
2. Mrs. Compton—(nurse) San Jose Calif. 

{In pencil] : housekeeper for dee. Davis .............. 500.00 
3. EK. Vain— (nurse) San Jose Calif. 0.000000... 5.00 
Weevieioe Mevre—-(nurse) ““ “© “* wines 5.50 
5. San Jose Hospital a ee T. Lis 
6. Mrs. Compton—salary ‘6 ‘6 “6 Lovee teen 75.00 
7. Dr. J. H. Shepard OE 15.00 
8. Dr. A. T. MeGinty ee 37.00 
9. Chas. C. Navelet UNE ES 6 15.45 
10. L. H. Helwig—claim—tax services re gift & in- 

come tax Matters, oan Jose, Calif... ee 650.00 
Melee vINSCellaMCOUS = CEDIS ....:.....-.--------<-s02sccsedeeac eee 15.45 


leweerederall 1MeOmle: 18X.....-....-.-<-----ss-<e-<-c-c-2-2-2es ees ee OO) 
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Sehedule K—(Continued) 
Item No. Creditor and nature of claim Amount 
Rr alii OME Uke gee ee 34.00 
14s, Deheiemey— U.S. Gilt tax 2.22. ..ec.2eeceedee ee 27.00 
15. ae 1936°U.-S. income taxes =... eee 14.00 


Total (also enter under the. Recapitulation, 
mcenedule: “Ol fvs24:0 0.4 ee $ 1535.68 


(If more space is needed, insert additional sheets of same size) 


Estate of Adolph J. Koch 


Instructions for Schedule K 


Debts of Decedent 

Itemize under this schedule only valid debts of 
the decedent owed by him at the time of death, ex- 
cept those secured by mortgage or other lien upon 
his property. Any indebtedness secured by a mort- 
gage or other lien upon property of the gross estate 
should be entered under Schedule L. If the amount 
of the debt is disputed or the subject of litigation, 
only such amount may be deducted as the estate 
concedes to be a valid claim. If the claim is con- 
tested, that fact should be stated. 

If the claim is founded upon a promise or agree- 
ment the deduction is limited to the extent that 
the liability was contracted bona fide for an ade- 
quate and full consideration in money or money’s 
worth. A pledge or subscription evidenced yaa 
promissory note or otherwise, even though enforcible 
against the estate, is deductible only to the extent 
that such pledge or subscription was made bona 
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fide for an adequate and full consideration in cash 
or its equivalent. x 

The deduction for property taxes is limited to 
such taxes as accrued prior to the date of the dece- 
dent’s death. Federal taxes on income received dur- 
ing decedent’s lifetime are deductible, but taxes on 
income received after death are not deductible. 

Enter in this schedule notes unsecured by mort- 
gage or other lien and give full details, including 
name of payee, face and unpaid balance, date and 
term of note, interest rate and date to which inter- 
est was paid prior to death. Care must be taken 
to state the exact nature of the claim as well as the 
name of the creditor. If the claim is for services 
rendered over a period of time, state the period 
covered by the claim. Example: Edison Electric 
Mluminating Co., for electric service during De- 
cember 1935, $25. 

If the amount of the claim is the unpaid balance 
due on a contract for the purchase of any property 
of the gross estate, indicate the schedule and item 
number where such property is returned. Uf the 
claim represents a joint and several liability, the 
facts must be fully stated and the financial respon- 
sibility of the co-obligor explained. 

All vouchers or original records should be pre- 
served for inspection by an Internal Revenue agent. 

For further instructions, see articles 29, 30, 36, 
d7, and 52 of Regulations No. 80. 
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Schedule L 
MORTGAGES AND LIENS 
(See instructions on reverse of this sheet) 


Item No. Description Amount 


$ 


None 


ns 


Total (also enter under the Recapitulation, 
Semedule: ©): g.0.-<c:i cadences eastes e $2 


(If more space is needed, insert additional sheets of same size) 


Hstate of Adolph J. Koch 


Instructions for Schedule L 


Mortgages and Liens 

Itemize under this schedule only obligations se- 
cured by mortgages or other liens upon property 
included in the gross estate. List under this sched- 
ule all notes and other obligations secured by the 
deposit of collateral, such as stocks, bonds, ete. 
Debts of the decedent unsecured by mortgage or 
other lien upon the property should be listed under 
Schedule K. Identify, by indicating under the col- 
umn headed ‘‘Deseription’’, the particular schedule 
and item number where such property subject to 
the mortgage or lien is returned under the gTOss 
estate. The full value of the property, without any 
reduction for the mortgage or other indebtedness, 
must be returned as part of the gross estate. Real 
estate situated outside the United States does not 
form a part of the gross estate for the purpose of 
the tax, and no deduction may be taken of any 
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mortgage thereon, or any indebtedness in respect 
thereto. 

Show the name and address of the mortgagee, 
payee, or obligee, and the date and term of the mort- 
gage, note, or other agreement under which the in- 
debtedness is established. Show the face amount, 
the unpaid balance, the rate of interest, and date 
to which the interest was paid prior to the dece- 
dent’s death. 

Mortgages upon, or any indebtedness with respect 
to, property included in the gross estate is deduc- 
tible only to the extent that the lability was con- 
tracted bona fide and for an adequate and full con- 
sideration 1n money or money’s worth. : 

For further instructions, see articles 29, 30, 38, 
and 52 of Regulations No. 80. | 


Schedule M 


NET LOSSES AND SUPPORT OF DEPENDENTS 
(See instructions on reverse of this sheet) 


Item No. Net losses during administration Amount 


$ 


None 


Total (also enter under the Reecapitllation, 
rSLOIANEOUUING 10) Atlee ce gets oe eT $23 oe 


Item No. Support of Dependents Amount 
_ None 


Total (also enter under the Recapitulation, 
Senedule: 0) (eine a 
(If more space is needed, insert additional sheets of same size) 


Estate of Adolph J. Koch 
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Instructions for Schedule M 


Net Losses and Support of Dependents 

Losses.—Losses are strictly limited to those aris- 
ing from fire, storm, shipwreck, or other casualty, 
or from theft, to the extent that such losses are not 
compensated for by insurance or otherwise. Losses 
must occur during the settlement of the estate. De- 
preciation in the value of securities or other prop- 
erty does not constitute a deductible loss. In the 
case of a decedent who died subsequent to the effec- 
tive date of the Revenue Act of 1932, such losses 
are not deductible if, at the time of the filing of 
the estate tax return, such losses had been claimed 
as a deduction for income tax purposes in an income 
tax return. In listing losses, full particulars must 
be given not only as to the loss sustained, but the 
cause thereof, and in the case of death of livestock, 
the cause of death must be stated, if known. If in- 
surance or other compensation was received on ac- 
count of loss, state the amount collected. The prop- 
erty with respect to which the loss is claimed should 
be identified by indicating the particular schedule 
and item number where such property is returned 
under the gross estate. 

If the optional valuation is adopted, deduction 
for any loss is limited to the extent that such loss 
is not in effect allowed in the valuation of the item 
in the gross estate. 

Support of dependents—No deduction may be 
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taken for support of dependents unless the local 
law permits the allowance, the local court has made 
a decree specifving the amount thereof, and in fact 
the allowance was reasonably required for the sup- 
port of the person in question during the settle- 
ment of the estate, and actual disbursement was 
made from the assets of the estate to the depend- 
ents. 

For further instructions, see articles 29, 39, 40, 
and 52 of Regulations No. 80. 


Schedule N 


CHARITABLE, PUBLIC, AND SIMILAR GIFTS 
AND BEQUESTS 


(See instructions on reverse of this sheet) 


Character of 
Item No. Name and address of beneficiary institution Amount. 


$ 


None 


Total (also enter under the Recapitulation, 
SIGITSCG NII: 0)))) eae nee een Reem eatery eT eee 


(If more space is needed, insert additional sheets of same size) 


Estate of Adolph J. Koch 


Instructions for Schedule N 
Charitable, Public, and Similar Gifts and Bequests 
Deductions authorized for charitable, public, and 
similar gifts and bequests as set forth in Regula- 
tions No. 80 should be claimed under this schedule. 
If the transfer was made by will, duplicate copies, 
one certified, of the order admitting the will to pro- 
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bate, in addition to the copies of the will, should be 
submitted with the return. If the transfer was 
made by any other written instrument, duplicate 
copies thereof should be submitted with the return, 
and if the instrument is of record one copy should 
be certified and if not of record one copy should 
be verified. If the transfer was made by will, an 
affidavit of the executor must be submitted, show- 
ing whether the decedent’s will has been, or to the 
best of his knowledge, information, and belief, will 
be contested. If claim is made for deduction of 
the value of the residue or of a portion thereof (e. g., 
present worth of a remainder interest in the resi- 
due), there should be submitted a copy of the com- 
putation whereby the value was determined. 

Where the decedent died after the enactment of 
the Revenue Act of 1932, and under the terms of the 
will or the law of the jurisdiction wherein the estate 
is administered or the law of the jurisdiction im- 
posing the particular tax, the Federal estate tax 
(including the additional estate tax imposed by the 
Revenue Act of 1932) or any estate, succession, leg- 
acy, or inheritance tax is payable in whole or in 
part out of any bequest, legacy, or devise deductible 
hereunder, the sum deductible is the amount of 
such bequest, legacy, or devise so reduced. 

If the optional valuation is adopted, any bequest, 
legacy, devise, or transfer deductible under this 
schedule shall be valued for the purpose of the de- 
duction as of the date of the decedent’s death, with 
adjustment for any difference in the value of the 
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property 1 year after his death, or at the date of its 
sale, or exchange within such year, except that no 
such adjustment may take into account any differ- 
ence in value due to mere lapse of time or to the oc- 
currence or non-occurrence of a contingency. 

See articles 44 to 47, inclusive, and article 54 of 
Regulations No. 80. 


Schedule O 
RECAPITULATION 

Value under Value at date 

Schedule Gross estate option of death 
Xmen Weal GSmae® eee. 2 ele pee $ 0.00 
Bee Sumeks anid! OMCs = ee". ee. eee eee ectdes 100.00 
Ome Momivaces (Notes amd Gash 2 115962.36 
HD Na SU CRC C2 anc: tora sa: ae Een ae 
ee Jointly Owned Property 2.2... ea 26543.03 
fee Other miscellaneous property 222.2... “222.28 es 
Gee lransters durine decedent s lifes. .:t2.cc.a. oie 
TC OMersiol ADDOIMLMEN, oo... 2 | le) eee 
I Property previously taxed............... eee ee 
RotalwGross Estate Seen $ 142605.39 

Schedule Deductions Amount 
PIMMera le MICINSCS) fete Le, cceceent ese $ 348.08 
IIXCCUUOMS SC OMMIMISSIONMS 2 -.2-eceeeeeecc ee 1990.62 
NAG OTE EASE ULE Ch ele Oye ee 1990.62 
Miscellaneous administration expenses ...........----- 179.45 
Ge clus © le GeCeCleInt pee once eek ‘1585.68 
He Oni GasesmainG NEMS eee -2.ccc--cc-.scccc0 sibs oo-2.25--cceete eee 
Die Net losses durime administration ........--.:-c:---.-9) eee 
Support o0 dependents =)... 

N Charitable, public, and similar gifts and 

DEC MES tame oe sss ee 


Total Deductions, except specifie exemption 
and property previously taxed .................... $ 6044.45 
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Schedule P 


NET ESTATE FOR TAX IMPOSED BY 1926 ACT, AS 
AMENDED—RESIDENT OR CITIZEN 


Instructions.—This schedule should be used only for the 
estate of ar esident or citizen of the United States, except that 
if death occurred prior to the enactment of the Revenue Act of 
1934 it should not be used for the estate of a nonresident citizen 
of the United States. 


i otal eross estate 22.2 $ 142605.39 
2. Total deductions, except specific 
exemption and property previ- 


OMS e CANO U ye eee $ 6044.54 
SMS pecihe ENeMpP GW — 22 100,000.00 


4. Total deductions, except property 
previously taxed (Item 2 plus 
JEW) Oss eee OA RO De $ 106044.45 

5. Deductions for property 
previously taxed with- 
out proportionate re- 
duction (Schedule I, 

ICT CN 2-2 es ees ee : eRe re 

6. Proportionate reduction 
(proportion of item 4 
that item 5 bears to 
IE) 00 Walt) Aer ee hk acre ate Semen 2 


7. Net deduction for property previ- 
ously taxed (item 5 minus 


HBIETIN Oe ee accee e.g eee ee Seem 
8. Total deductions (item 4 plus 

TECTIA 1), jo ee $ 106044.45 
9. Net estate (item 1 minus item 8).... $ 36560.94 


Estate of Adolph J. Koch 
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Schedule Q 


NET ESTATE FOR ADDITIONAL TAX IMPOSED BY 
1932 ACT, AS AMENDED—RESIDENT OR CITIZEN 


Instructions.—This schedule should be used only for the 
estate of a resident or citizen of the United States, except that if 
death occurred prior to the enactment of the Revenue Act of 
1934 it should not be used for the estate of a nonresident citizen 
of the United States. 


1. Lstel woes @atate .........22..-.. 2... $ 142605.39 
2. Total deductions, except specific 

exemption and property previ- 

OUSLY TARGEA o.oo liecceeeeeneees- ep =“ OO 44S 
3. Specific exemption (40,000 if death 

occurred on or after Aug. 31, 

1935 ; $50,000 if prior thereto)... 40000.00 


4. Total deductions, except property 
previously taxed (iter 2 plus 
PROS Ae )apteasee nls ee. | ee $ 46044.45 

Deduction for property 
previously taxed with- 
out proportionate re- 
duction (Schedule TI, 
Se 

6. Proportionate reduction 

(proporition of item 4 
that item 5 bears to 


a 


peor Wh) 2s... eee. CS ee 
7. Net deduction for property previ- 
ously taxed (item 5 minus 


ICO Gy meee te Meares te mmmnc ss We wenee st: Sapa tea nese n* 


8. Tota) deductions (item 4 plus 
iLL TSE OR ce 46044.45 


9. Net estate (item 1 minus item 8) $ 96560.94 
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Schedule R 


NET ESTATE—NONRESIDENT ALIEN 
Instructions.—This schedule should be used only for the 
estate of a nonresident alien of the United States, except that if 
death oceured prior to the enactment of the Revenue Act of 1934 
it should also be used for the estate of a nonresident citizen of 
the United States. No deductions are allowable hereunder un- 
less the value of that part of the gross estate situated outside the 
United States is set forth. 
1. Value of gross estate in the United States 
(Schedules A, B, ©, D, EB, F, G, WW, and 1) tee 
2. Value of gross estate outside the United States 
(insert itemized schedule sheet showing val- 
TRCS) voces deceive cuacccesscedusedaeeeiee ee es ee 
3. Value of total gross estate wherever situated 
(item Ml yolmise ter, 2) i. .ceeeee eee ee hae. 
4. Gross deductions under Schedule J, K, L, and M .................. 


5. Net deductions under Schedule J, K, L, and M 

(that proportion of item 4 that item 1 bears to 

AEC Tete) oe ee ve soc ceeds senza sae ee Poe 
6. Charitable, public, and similar gifts and _ be- 

quests; Schedule N .....::.......ccneee eee 
7. Total deductions, except property previously 

taxed (item) 5 plus item 6)... 2 eee hee 
8. Deduction for property previously 

taxed without proportionate re- 

duction (Schedule I, item c)...... re. 
9. Proportionate reduction (propor- 

tion of item 7 that item 8 bears 

i SIO 6 01g cee n enn ee Pete omen Nr oa A RES Ser 
10. Net deduction for property previously taxed 

(item 8 minus item 9) 


11. Total deductions (item 7 plus item 10) .....0.0...... RCE RDF 


12. Net estate (item 1 minus item 11).......W00...0000... SIM 
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SIT.—$8,610.04—per agreement upon contingent taxes. 


10. 


i. 


Gross tax imposed by 1926 act, as 


EANUE) E10 (276 (ReO aac 2 orc oe een mya Pe $ 365.61 
Credit for gift tax imposed by 1924 
and/or 1932 act, as amended................ 0.00 


Gross tax less credit for gift tax (item 


MME TINUIS ILCING 2) 22k ete eas $ 365.61 
Credit for estate, inheritance, legacy, 
GiASUCCOSSTON sheik coo ee ee secede 292.48 


. Net tax imposed by 1926 act, as 


amended (item 3 minus item 4)............ 
Total gross taxes imposed by 1926 and 
1932 acts, as amended (Tentative Tax) $9,118.53 
Gross tax imposed by 1926 act, as 
UII VOL © Cline cee -,' eee ete eee ee ye 365.61 


Gross additional tax (item 6 minus 
HISD Tia) see 2, Gaeta lessees Ue ae eat eee $8,752.92 


. Credit for gift tax imposed by 1932 


Ct. 41S MGM Ged, 25cn5.:2a2iseees seco cceeecesdsecees 


Net additional tax (item 8 minus 
1G CaRS ieee eee Rien ee A os eee ee 


Total net for tax (item 5 plus item 10) 


$ 73.13 


8,752.92 


$8 826.05 


Affidavit of Person or Persons Filing Return 
We/I, George A. Koch the undersigned execu- 


tor ..../administrat ..../beneficiar ..../custodian 


/trustee, swear (or affirm) that we/I have carefully 
examined this return (including the additional 
sheets inserted, if any); that to the best of our/my 
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knowledge, information, and belief, herein is listed 


all of the property constituting the decedent's gross 
estate, as defined by the statute (or if the decedent 
was a nonresident alien of the United States, ora 
nonresident, regardless of citizenship, if he died 
prior to the enactment of the Revenue Act of 1934, 
herein is listed all of the property constituting the 
eross estate situated in the United States, as defined 
by the statute, and, if deductions are claimed, 
herein is listed separately all of the property con- 
stituting the gross estate situated outside the 
United States); that we/I have no knowledge of 
any transfers made or trusts created by the dece- 
dent during his lifetime of the value of $5,000 or 
more, other than bona-fide sales for an adequate 
and full consideration in money or money’s worth, 
except as stated in Schedule G; and that, to the 
best of our/my knowledge, information, and belief, 
the value shown in the last column of each sched- 
ule for every item of property listed herein under 
the gross estate is the fair market value as of the 
date of the decedent’s death (and, in case the 
optional valuation is herein adopted, that all of the 
distributions, sales, exchanges, and other disposi- 
tions within the year following the decedent’s death 
of the property included in the gross estate, to- 
gether with the dates thereof, are fully disclosed, 
and that the value under the option for every item 
of property is the fair market value as of the ap- 
plicable valuation date or is such value as prop- 
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erly adjusted), that the debts, expenses, and charges 
entered herein as deductions from the gross estate 
are correct and legally allowable, and that all state- 
ments made herein are true and correct. 
(Signature) GEORGE A. KOCH 
(Address) 144 Funston Ave 
San Francisco, Cal 
(Siomati re). Se nee eda ee 
CAGGireSS Ms. . 26 te ooh 45 pee ah 
(Siomature), ~. jas eee Terran: oe 
CAddmessiia a eee een ee a 
Sworn to and subscribed before me this 16th 
day of October, 1939. 
(Notarial) 
(Seal) RICHARD I. McCARTHY 
(Signature and title of officer administering oath) 


Affidavit of Attorney or Agent Preparing Return 
IT swear (or affirm) that I prepared this return 
for the person or persons signing the above affi- 
davit and that this return, including the additional 
sheets inserted, if any, is a true, correct, and com- 
plete statement of all the information respecting 
the estate tax liability of this estate of which I 
have any knowledge. 
FABER L. JOHNSTON 
(Address) 1st Nat’] Bank Bldg. 
San Jose, Calif. 
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Sworn to and subscribed before me this 16th 
day of October, 1939. 
(Notarial) 
(Seal) RICHARD I. McCARTHY 
(Signature and title of officer administering oath) 
Estate of Adolph J. Koch 


Instructions for Computation of Tax 

For computation of tax, use the table set forth 
on the inside of the back cover. 

Item 1, ‘‘Gross tax imposed by 1926 act, as 
amended’’, is computed, by means of column 4 of 
the table, on the value of the net estate shown 
under Schedule P or Schedule R, as the ease 
may be. 

Item 2, ‘‘Credit for gift tax imposed by 1924 
and/or 1932 act, as amended’’, is allowed against 
the gross tax imposed by the Revenue Act of 1926, 
as amended, if paid by the decedent in respect of 
property included in the gross estate. If such gift 
tax was imposed by the Revenue Act of 1924, as 
amended, the entire amount is allowed. If such 
gift tax was imposed by the Revenue Act of 1932, 
or by such act as amended, the credit cannot exceed 
the proportion of the gross estate tax, item 1, that 
the value of the included gift taxed bears to the 
entire gross estate. (See article 9 (a) of Regula- 
tions No. 80.) 

Item 4, ‘“‘Credit for estate, inheritance, legacy, 
or succession tax’’, cannot exceed 80 percent of 
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item 3. (See article 9 (b) of Regulations No. 80.) 

Item 6, ‘‘Total gross taxes imposed by 1926 and 
1932 acts, as amended (Tentative Tax)’’, is com- 
puted on the value of the net estate shown under 
Schedule @ or Schedule R, as the case may be. 
If the decedent died on or after August 31, 1935, 
column 1 of the table should be used for this item. 
If the decedent died prior to August 31, 1935, and 
after May 10, 1934, column 2 of the table should 
be used for this item. If the decedent died prior 
to May 11, 1934, and after the enactment of the 
Revenue Act of 1932, column 3 of the table should 
be used for this item. 

Item 9, ‘‘Credit for gift tax imposed by 1932 
act, as amended’’, is allowed against the gross addi- 
tional tax if paid by the decedent in respect of 
property included in the gross estate. ‘This credit 
is allowable for gift tax imposed by the 1932 act 
as originally enacted or by that act as amended. 
Such credit cannot exceed the proportion of the 
gross additional estate tax that the value of the 
included gift taxed bears to the entire gross estate, 
and furthermore cannot exceed the difference be- 
tween the total amount of the gift tax and the 
cift tax credit allowed against the gross estate 
tax imposed by the 1926 act, as amended. (See 
article 9 (a) of Regulations No. 80.) 

Item 11, ‘‘Total net tax’’, is the sum of the net 
estate tax imposed by the Revenue Act of ‘1926, as 
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amended, and the net additional estate tax i1m- 
posed by the Revenue Act of 1932, as amended. 

If the decedent died prior to the enactment of 
the Revenue Act of 1926 consult table IT of Regu- 
lations No. 80 for the computation of the tax. 

For further instructions, see articles 6 to 9, in- 
elusive, of Regulations No. 80. 

Example (estate subject to both tax imposed by 
Revenue Act of 1926, as amended, and additional 
tax imposed by Revenue Act of 1932, as amended, 
and involving credit for State inheritance and 
estate taxes): A resident decedent died January 
15, 1936, and the value of the net estate shown 
under Schedule P is $210,000. The tax shown in 
the first subeolumn of column 4 of the table on a 
net estate equaling $200,000 is $4,500. As $210,000 
exceeds $200,000 and falls below $400,000, the tax 
on the excess of $10,000 is computed at the rate 
of 4 percent, the rate shown in the second sub- 
column of column 4. The $400 tax on such excess 
added to $4,500 gives $4,900, the gross tax imposed 
by the Revenue Act of 1926, as amended, which 
should be entered at item 1. Credit for gift tax 
is not involved in this example, but it will be as- 
sumed that the maximum amount of credit for 
State estate, inheritance, legacy, or succession taxes 
is allowable; that is, 80 percent, or $3,920, which 
Should be entered at item 4. The difference, which 
is the net tax imposed by the Revenue Act of 1926, 
as amended, is $980. The net estate shown under 


Commissioner of Internal Revenue 261 


(Petitioner’s and Respondent’s Exhibit A-1— 

Continued ) 
Schedule Q is $270,000. The amount of the ial 
gross taxes imposed by the 1926 and 1982 acts, 
as amended, shown in the first subcolumn of col- 
umn 1 on a net estate equaling $200,000, is $26,600. 
As $270,000 exceeds $200,000 and falls below $400,- 
000, the amount of the total gross taxes on the 
excess of $70,000 is computed at 20 percent, the 
rate shown in the second subcolumn of column 1. 
The $14,000, computed on such excess, added to 
$26,600, gives $40,600, the total gross taxes im- 
posed by the 1926 and 1932 acts, as amended, and 
$40,000 should be entered at item 6. From the 
$40,000 is subtracted $4,900, the gross tax imposed 
by the Revenue Act of 1926, as amended, and the 
difference, $35,700, is the gross additional tax im- 
posed by the Revenue Act of 1932, as amended, 
which amount should be entered at item 8. As 
in this example no eredit for gift tax is involved, 
the gross additional tax is the same as the net 
additional tax. The net tax imposed by the Rev- 
enue Act of 1926, as amended, $980, item 5, added 
to the net additional tax, $35,700, item 10, results 
in a total net tax of $36,680, item 11. The com- 
putation of the tax in this example is set up as 
follows: 
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1. Gross tax imposed by 1926 act, as 

PIMC ENON oases ee De eet oe hee) 
2. Credit for gift tax imposed by 1924 

Al OREO Oe was ARVCNGet! ana eee 0 
3. Gross tax less credit for gift tax_.............. $ 4,900 
+. Credit for estate, inheritance, legacy, or 

UNC CO SSI OMI Nay ces ce cse5-e tele ee ee 3,920 
5. Net tax imposed by 1926 act, as amended $980 


6. Total gross taxes imposed by 1926 and 
1932 acts, as amended (Tentative Tax).... $40,600 
7. Gross tax imposed by 1926 act, as 


5 TOU CC LS seem eens eI oa eM han 4,900 
Seeoross addimonall tax 2200.2... $35,700 
9. Credit for gift tax imposed by 1932 act, 
FAIS SPUUTONENCIL6 | oF ¢ [ean meni a cro Seaman Hel cspree Rene 0 
0 weet acdimonal tax Ne. ees 30,700 
ILI. RGU" 002) tae be ana eee Mee cet Peer 36,680 


Example (estate subject to additional estate tax 
only): A resident decedent died on July 1, 1936, 
and the value of the gross estate is $85,000. De- 
ductions for administration expenses and debts are 
allowed in the amount of $10,000, leaving $75,000 
before the deduction of the specific exemption. As 
the specific exemption allowed by the Revenue Act 
of 1926, as amended, is $100,000, it is apparent 
under Schedule P that this estate is not subject 
to the estate tax imposed by that act. However, 
as the specific exemption allowed by the Revenue 
Act of 1932, as amended by the Revenue Act of 
1935, is only $40,000, this estate is subject to such 
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additional estate tax. For the purpose of the addi- 
tional estate tax the net estate is $35,000, as would 
be shown under Schedule Q. The total gross taxes 
imposed by the 1926 and 1932 acts, as amended, 
shown in the first subcolumn of column 1 on a net 
estate equaling $30,000 are $1,200. As $35,000 ex- 
ceeds $30,000 and falls below $40,000, the amount 
of the total gross taxes on the excess of $5,000 is 
computed at the rate of 8 percent, the rate shown 
in the second subcolumn of column 1. The $400, 
computed on such excess, added to $1,200, gives 
$1,600, the total gross taxes imposed by the 1926 
and 1932 acts, as amended. As no estate tax is 
imposed by the Revenue Act of 1926, as amended, 
this amount is the same as the gross additional 
tax. As credit for gift tax is not involved in this 
example, the gross additional tax is the same as 
the net additional tax. It will be noted that no 
eredit for estate, inheritance, legacy, or succession 
taxes is authorized in the computation of the addi- 
tional tax, and consequently the total net tax in 
this case is $1,600. 

Example (explaining computation of gift tax 
eredits): The decedent, a resident, died on Feb- 
ruary 1, 1936. The amount of the gross estate 
tax imposed by the 1926 act, as amended, is $15,000, 
and the amount of the total gross estate taxes im- 
posed by the 1926 and 1932 acts, as amended, is 
$91,900. The total value of the gross estate’ is 
$600,000. During his life the decedent made cash 
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eifts in contemplation of death as follows: In 1925, 
$60,000; in 1938, $300,000; and in 1934, $70,000. 
These gifts (total, $430,000) are included in the 
eross estate. He paid gift taxes on the gifts as 
follows: For 1925, $100; for 1933, $13,725; and 
for 1934, $5,200. Credit for the gift tax imposed 
by the 1924 act is allowed against the gross tax 
imposed by the 1926 act, as amended, in the entire 
amount, $100.. Credit for the gift taxes (total, 
$18,925) imposed by the Revenue Act of 1932 is 
allowed against the gross tax imposed by the 1926 
act, as amended, not to exceed the proportion of 
$15,000, item 1, that the value of such included 
cifts taxed, $360,000, bears to the entire gross es- 
tate, $600,000. It will be noted that the amount 
of the gifts taxed, under the 1932 act is $370,000 
less $10,000, the amount excluded in determining 
the total gifts for the purposes of the gift 
Instructions for Computation of Tax—Continued 
tax. $15,000 multiplied by .60 gives $9,000, the 
maximum credit here allowed for such taxes. The 
total gift tax credits allowed against the gross tax 
imposed by the Revenue Act of 1926, as amended, 
is $9,100, which is entered at item 2. The differ- 
ence between $15,000 and $9,100 is entered at item 
5. Maximum eredit for State inheritance and 
estate taxes is allowed in this example in the 
amount of $4,720, entered at item 4. The net tax 
imposed by the Revenue Act of 1926, as amended, 
is $1,180, item 5. $15,000 is entered at item 7 and 
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the gross additional tax, $76,900, is entered at item 
8. No credit against gross additional estate tax 
is allowable for gift tax paid under the Revenue 
Act of 1924. Credit for the gift taxes paid (total 
$18,925) under the Revenue Act of 1932, is allowed 
against the gross additional estate tax, not to exceed 
the proportion of $76,900, item 8, that the value 
of the included gifts taxed, $360,000, bears to the 
entire gross estate, $600,000. The amount of this 
proportion is $46,140. However, this credit is 
further limited by an amount not to exceed the 
difference between the total of such gift taxes, 
$18,925, and the credit, $9,000, allowed for such 
taxes against the estate tax imposed by the 1926 
act, as amended. This difference, $9,925, is the 
amount of the credit allowed against the gross addi- 
tional tax, and is entered at item 9. The net ad- 
ditional tax, item 8 minus item 9, is $66,975, and 
is entered at item 10. The total net tax, $68,155, 
which is the sum of item 5 and item 10, is shown 
at item 11. The computation of the tax in this 
example is set up as follows: 
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1. Gross tax imposed by 1926 act, as 

AUTO STOUG LEC em ea a na teem oe ee $15,000 
2. Credit for gift tax imposed by 1924 

AUC Ome cH CNA Cl © Cl eee ae ee passed <a acads wetness 9,100 
3. Gross tax less credit for gift tax.............. $ 5,900 
4. Credit for estate, inheritance, legacy, or 

SUC CCSSIOME Uke eee oes eee eee 4,720 
5. Net tax imposed by 1926 act, as amended $1,180 


6. Total gross taxes imposed by 1926 and 
1932 acts, as amended (Tentative Tax).. $91,000 
7. Gross tax imposed by 1926 act, as 


PTE IN 0 (276 les oe ee eee ne en Neer see EM 15,000 
SMmeGEOSS AGOUEIONAl AX s2.ccccsececdesecee--eees ee $76,900 
9. Credit for gift tax imposed by 1932 act, 
EVGMOMUNG TUGIEG: asses ca, 2 ee 2 ccac taza, occu etree eee 9,925 
mUreINet additional tax .<:2ssc-<-dé0sccc2s1. 2s 2ossc.0sseeene 66,975 


MWe NOGA Tet CAR. secscc..ei-200cesyeeesteedenssetetetereeces $68,155 
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TABLE FOR COMPUTING ESTATE TAX 


(A) (B) (1) 2) (3) (4) 
In effect from May 11, 1934, In effect from 5 p.m. East- 
In effect on and after Au- to August 30, 1935, inclu- ern standard time, June 6, 
gust 31, 1935. (Tentative sive, (Tentatlve tax, 1932 1932, to May 10, 1934, in- 
tax, 1982 act as amended.) act as amended.) Total clusive. (Tentative tax, 1932 In effect after 10:25 a.m., 
Total taxes imposed by 1926 taxes impoed by 1926 act act.) Total taxes imposed eastern standard time, Feb. 
Net estate net estate not act and by 1932 act amend- and by 193. act as amend- by 1926 act and by 1932 26, 1926. Revenue Act of 
equaling— exceeding— ed by 1935 act. ed by 1984act. act. 1926. 
Rate of tax on Rate of tax on Rate of tax on Rate of tax on 
Tax on amount excess over Tax onamour excess over Tax on amount excess over Tax on amount excess over 
in column (A) amount in in column (A amount in in column (A) amount in in column (A) amount in 
column (A) column (A) column (A) column (A) 
Percent Percent Percent Percent 
eee C1000 pean 2 eee: 1 eens oie 2) a 1 
$10,000 20,000 $200 Us $100 2 $100 2 $100 1 
20,000 30,000 600 6 300 3 300 3 200 1 
30,000 40,000 1,200 8 600 4 600 4 300 1 
40,000 50,000 2,000 10 1,000 5 1,000 5 400 1 
50,000 70,000 3,000 12 1,500 7 1,500 7 500 % 
70,000 100,000 5,400 14 2,900 ) 2,900 7 900 2 
100,000 200,000 9,600 17 5,600 12 5,000 o 1,500 3 
200,000 400,000 26,600 20 17,600 16 14,000 il 4,500 4 
400,000 600,000 66,600 23 49,600 ate) 36,000 13 12,500 5 
600,000 800,000 112,600 26 87,600 22 62,000 15 22,500 6 
800,000 1,000,000 164,600 29 131,600 25 92,000 17 34,500 7 
1,000,000 1,500,000 229,600 32 181,600 28 126,000 19 48,500 8 
1,500,000 2,000,000 382,600 30 321,600 31 221,000 21 88,500 9 
2,000,000 2,500,000 597,600 38 476,600 34 326,000 23 133,500 10 
2,500,000 3,000,000 747,600 41 646,600 37 441,000 25 183,500 11 
3,000,000 3,500,000 952,600 44 831,600 40 566,000 27 238,500 12 
3,500,000 4,000,000 1,172,600 AT 1,031,600 43 701,000 29 298,500 13 
4,000,000 4,500,000 1,407,600 50 1,246,600 46 846,000 31 363,500 14. 
4,500,000 5,000,000 1,657,600 53 1,476,600 48 1,001,000 33 433,500 14 
5,000,000 6,000,000 1,922,600 56 1,716,600 50 1,166,000 35 503,500 15 
6,000,000 7,000,000 2,482,600 59 2,216,600 52 1,516,000 37 653,500 16 
7,000,000 8,000,000 3,072,600 61 2,736,600 54 1,886,000 39 813,500 17 
8,000,000 9,000,000 3,682,600 63 3,276,600 56 2,276,000 41 983,500 18 
9,000,000 10,000,000 4,312,600 65 3,836,60 58 2,686,000 43 1,163,500 19 
10,000,000 20,000,000 4,962,600 67 4,416,60 60 3,116,000 45 1,353,500 20 
20,000,000 50,000,000 —-:11, 662,600 69 10,416,60 60 7,616,000 45 3,353,500 20 
BOLOU 0G smeene e 32,362,600 70 28,416,60 60 21,116,000 45 9,353,500 20 
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(Space for Use of Bureau) 


Tax on Return or Assessments Payments 
Deficiency Amount List Page Line Date Principal Interest 


Ret Est Tax $8826.05 Oct 39 104 0 10-19-39 $8826.05 


Determination by Bureau 


In the Name of God, Amen: 

I, Adolph J. Koch, of the County of Santa Clara, 
State of California, being of sound mind and dis- 
posing memory, and mindful of the uncertain dura- 
tion of human life, do hereby make, publish and 
declare the following to be my Last Will and Tes- 
tament, that is to say: 


I. 
I give and bequeath unto my brother Karl Koch 
of Denver, Colorado, the sum of $5000.00. 
In the event that my brother Karl Koch should 
not be living at my death, then I give and bequeath 
unto his wife Wanda Koch the sum of $5000.00. 


ian 
I give and bequeath unto my sister-in-law Mollie 
Koch the sum of $1000.00, provided she be living 
at my death. 
TIT. 
I give and bequeath unto my niece Daisy Koch 
of San Francisco, California, the sum of $1000.00. 
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IV. 

One-half of all the rest and residue of my prop- 
erty of every kind and nature, and wheresoever 
situate, I give, devise and bequeath unto my son 
George A. Koch. 

NG 

The other one-half of all the residue of my prop- 
erty of every kind and nature, and wheresoever 
situate, I give, devise and bequeath unto my son 

should 
George A. Koch, and in case he seed die, or 
should refuse or be incapacitated to act, then unto 
my son-in-law James B. Swickard, in trust, how- 
ever, to manage the real estate, with power to lease 
the same, to remodel or repair the buildings or 
other improvements thereon, to sell said real prop- 
erty, and to do such other things as he may con- 
sider necessary or proper, and to loan out 
the income therefrom together with the income 
from all personal property and any other moneys 
of said trust in his hands at any time, or invest 
the same in mortgages or deeds of trust on real 
estate, or pledges of real property, or in stocks, 
bonds or other income producing property, and to 
pay out of the income of such properties such 
moneys as he may deem necessary in his discretion 
for the support, education and maintenance of 
my grandson Ralph Swickard, until my said grand- 
son shall reach the age of twenty-one years, and 
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when my said grandson shall reach the age of 
twenty-one years, to deliver to my said grandson 
one-fourth of all the trust property then remaining 
in the hands of my said trustee, to be his abso- 
lutely, free of any trust, and to pay one-half of 
all the income of the remaining trust property 
quarterly to my said grandson Ralph Swickard 
until he shall reach the age of twenty-five years, 
and upon my said grandson reaching the age of 
twenty-five vears then my said trustee is to deliver 
one-half of all said trust property then remaining 
in his hands to my said grandson, to be his free 
from any trust, and to pay all the net income of 
the trust property remaining in his hands to my 
grandson until he shall reach the age of thirty 
years. | 

I hereby authorize my said trustee, however, if 
he deem if advisable, and at his sole discretion, 
to deliver all the said trust property unto my said 
grandson when he shall reach the age of twenty- 
five years, and upon the delivery unto my said 
grandson of all the said property said trust shall 
cease. If my said trustee does not exercise this 
discretion, then upon my said grandson reaching 
the age of thirty years said trust shall cease and 
terminate and all of the trust property then re- 
maining in the hands of my said trustee shall go, 
belong and be turned over to my said grandson 
Ralph Swickard, to be his absolutely, free from 
any trust. 
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Should my grandson Ralph Swickard die before 
reaching the age of twenty-one vears, leaving 
a child or children, then said trust shall cease and 
all said trust property shall go, belong and be 
turned over to said child or children free from any 
trust. Should my said grandson die before reach- 
ing the age of twenty-one years leaving no children 
surviving him, then on his said death said trust 
shall cease and terminate and all said trust prop- 
erty shall go, belong and be turned over to my 
son George A. Koch and my grandson Kenneth 
Koch in equal shares, share and share alike. And 
should my son George A. Koch be not living at 
that time then all said trust property shall go, 
belong and be turned over to my grandson Ken- 
neth Koch. And should Kenneth Koch die before 
that time leaving a child or children surviving him 
then all said trust property shall go, belong and be 
turned over to said child or children. Should Ken- 
neth Koch die before that time leaving no child 
or children surviving him and my son George A. 
Koch should still be living, then all said trust 
property shall go, belong and be turned over to 
my son George A. Koch. Should, however, both 
my son George A. Koch and my grandson Kenneth 
Koch be not living at that time and no child of 
Kenneth Koch be surviving then all said trust 
property shall go, belong and be turned over to 
the children of my brothers Fred Koch, Karl Koch 
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and Valentine Koch to be divided equally among 
them, share and share alike. 

Should my grandson Ralph Swickard die after 
reaching the age of twenty-one years but before 
reaching the age of twenty-five years, leaving a 
child or children then said trust shall cease and 
all said trust property then remaining in the hands 
of my said trustee shall go, belong and be turned 
over to said child or children free from any trust. 
Should my said grandson die after reaching the 
age of twenty-one years but before reaching the 
age of twenty-five years, leaving no child surviving 
him then on his said death said trust shall cease 
and terminate and all said trust property then 
remaining shall go, belong and be turned over to 
my son George A. Koch and my grandson Kenneth 
Koch in equal shares, share and share alike. 
Should, however, my son George A. Koch be not 
living at that time then all said trust property 
shall go belong and be turned over to my 
grandson Kenneth Koch, and should Kenneth Koch 
die before that time leaving a child or children 
surviving him then all said trust property shall 
20, belong and be turned over to said child or chil- 
dren. Should Kenneth Koch die before that time 
leaving no child or children surviving him and 
my son George A. Koch should still be living, then 
all said trust property shall go, belong and _ be 
turned over to my son George A. Koch. Should, 
however, both my son George A. Koch and my 
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grandson Kenneth Koch be not living at that time 
and no child of Kenneth Koch be surviving, then 
all said trust property shall go, belong and be 
turned over to the children of my brothers Fred 
Koch, Karl Koch and Valentine Koch, to be divided 
equally among said children share and share alike. 

Should my grandson Ralph Swickard die after 
reaching the age of twenty-five years but before 
reaching the age of thirty years, leaving a child 
or children, then said trust shall cease and all said 
trust property then remaining in the hands of said 
trustee shall go, belong and be turned over to said 
child or children free from any trust. Should my 
said grandson die after reaching the age of twenty- 
five years but before reaching the age of thirty 
years, no child surviving him, then on his death 
said trust shall cease and all said trust property 
remaining shall go, belong and be turned over to 
my son George A. Koch and my grandson Kenneth 
Koch in equal shares. And should Kenneth Koch 
die before that time leaving a child or children 
surviving then all said trust property shall go, be- 
long and be turned over to said child or children. 
Should Kenneth Koch die before that time leaving 
no child or children surviving him, and my son 
George A. Koch should still be living, then all said 
trust property shall go, belong and be turned over 
to my son George A. Koch. Should, however, both 
my son George A. Koch and my grandson Kenneth 
Koch be not living at that time and no child or 
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children of Kenneth Koch be surviving, then all 
said trust property shall go, belong and be turned 
over to the children of my brothers Fred loch, 
Karl Koch and Valentine Koch, to be divided 
equally among said children share and share alike. 

Said trustee shall have all other powers here- 
inafter given him by the terms of this Will or 
that may be necessary or proper to carry out the 
terms of said trust. 


VI. 

The interest of my grandson Ralph Swickard, 
and all of the beneficiaries of the trust hereinbefore 
set forth, is hereby created inalienable, and it is 
particularly provided that the said Ralph Swickard, 
or any other beneficiary under said trust named, 
shall be without the right, power or authority to 
sell, pledge, mortgage or in any other manner to 
encumber, anticipate, or impair his beneficial in- 
terest in the trust or any part thereof. And no 
part of the income or principal of the trust shall 
be subject to the claims of any creditor or any 
beneficiary, nor liable to attachment or execution, 
or any other process of law, and every distribution 
of income or principal shall be made only to the 
beneficiary entitled to receive the same according 
to the terms of this trust, and upon the delivery 
to the trustee of the receipt of such beneficiary 
or his legal representative, it being hereby declared 
that all payments of said trust directed to be made 
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to my beneficiary Ralph Swickard, or any other 
beneficiary, are intended to be personal and shall 
not be made to any assignee of his, either by vol- 
untary assignment by him or by assignment by 
operation of law. 
WOE 

I authorize and empower the trustee in this Will 
mentioned, or his successor, in his sole discretion: 

(a) To retain the stocks, bonds or other invest- 
ments, if any, which are respectively received by 
him from my Executor, although not of the char- 
acter authorized by the laws of California for 
trust investments, or to dispose of or change any 
or all of such investments or any other securities 
which at any time form a part of said trust 
estate : 

(b) To vote in person or by proxy upon all 
stocks or other securities held by the trustee: 

(c) To exchange the securities of any corpora- 
tion or company for other securities issued by the 
same or any other corporation or company at such 
times and upon such terms and conditions as said 
trustee in his discretion may deem proper: 

(d) To consent to the reorganization, consoli- 
dation or merger of anv corporation or company, 
or to the sale or lease of his or its property, or 
any portion thereof, to such corporation or com- 
pany and upon such reorganization, consolidation, 
merger, sale or lease, to change securities held by 


the trustee for the securities issued in connection 
therewith: 
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(e) To pay all assessments, subscriptions and 
other sums of money as the trustee may deem ex- 
pedient for the protection of the interests of the 
trust estate as holder of any stocks, bonds and 
other securities of anv corporation or company, 
and to exercise any option contained in any stocks, 
bonds or other securities for the conversion of 
the same into other securities, or to take advantage 
of any rights to subscribe for additional stocks, 
bonds, or other securities, and to make any and 
all necessary payments therefor: 

(f) To sell and convey at private sale, and to 
lease and exchange all or any part of the respec- 
tive trust estates, both real and personal, at such 
times and at such prices and on such conditions 
as such trustee may deed best in order to carry 
out the provisions of this Will, and in this con- 
nection I give and grant him full power and 
authority to execute and deliver proper convey- 
ances and transfers of said property both real 
and personal: 

(¢) In any ease in which said trustee is re- 
quired, pursuant to the provisions of this Will, 
to divide any portion of my estate into parts or 
shares, or to distribute the same, I authorize him 
in his discretion to make such division or distri- 
bution in kind or part in kind and part in money, 
and for the purpose of such allottment the 
judgment of such trustee concerning the propriety 
thereof and the respective values for the purpose 
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of distribution of the securities so allotted, shall 
be binding and conclusive on all persons interested 
in my estate: 

(h) In ease of securities taken or purchased 
for any of the trust funds at a premium the trustee 
hereof is not required to set aside any part of the 
income thereof as a sinking fund to retire or absorb 
such premium, or to make any other provision for 
depreciation in the value of the securities consti- 
tuting any of the trust funds by reason of the 
approaching maturity of such securities or other- 
Wise. 

VITL. 

I hereby nominate and appoint my son George 
A. Koch as the Executor of this my Will and I 
direct that no bond or other security be required 
of my said Executor, or as trustee hereunder, for 
the faithful performance of his duties as such, or 
on any sale hereunder. 


ID 

I hereby give mv said Executor full power and 
authority : 

(a) To sell, lease and exchange all or any part 
of my estate both real and personal, at such prices 
and on such conditions as he may deem best: 

(b) To settle or compromise any or all claims 
by or against my estate on such terms as he in 
his sole discretion may deem proper: 

(c) To turn over as part of the shares of my 
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estate hereinabove devised or bequeathed, any 
stocks, bonds or other investments in which, at the 
time of my death, any property of my estate shall 
be invested, although not of the character author- 
ized by the laws of the State of California for 
trust investments: 

(d) To exchange the securities of any corpora- 
tion or company for other securities issued by the 
same or any other corporation or company, at such 
times and upon such terms and conditions as he 
may in his sole discretion deem proper: 

(e) To consent to the reorganization, consolida- 
tion or merger of any corporation or company, or 
to the sale or lease of its property, or any portion 
thereof, to any person, corporation or company, or 
to the lease by any person, corporation or company, 
of his or its property, or any portion thereof, to 
such corporation or company, and upon such reor- 
ganization, merger, sale, or lease, to exchange the 
securities held by him for the securities issued in 
connection therewith: 

(f) To pay all assessments, subscriptions and 
other sums of money as he may deem expedient 
for the protection of the interests of my estate as 
the holder of any stocks, bonds or other securities 
of any corporation or company, and to exercise 
any option contained in any stocks, bonds or other 
securities for the conversion of the same into other 
securities, or to take advantage of any rights to 
subseribe for additional stocks, bonds, or other 


280 George A. Koch vs. 


(Petitioner’s and Respondent’s Exhibit A-1— 
Continued) 
securities, and to make any and all necessary pay- 
ments therefor. 
x 

I hereby revoke all former Wills by me made. 

In Witness Whereof I have hereunto set my hand 
tims 2Zoth day of July, A.D. 1935. 

ADOLPH J. KOCH 


The foregoing instrument consisting of nine pages 
including this, was at the day it bears date, signed 
by the estator, Adolph J. Koch, in our presence, 
and was by him then and there declared to us to 
be his Last Will and Testament and we, at his 
request and in his presence, and m the presence 
of each other, have hereunto subscribed our names 
and residences as witnesses thereto. 

JOHN H. DREW, 

residing at San Jose, California. 
PAUL S. WILLIAMS 

residing at San Jose, California. 


CODICIL 


I, Adolph J. Koch, hereby make, publish and 
declare the following to be a codicil to my foregoing 
Last Will and Testament dated July 25, 1935, that is 
to say: 

te 

I hereby republish my said Will dated July 25, 
1935 in all of its parts except as herein modified by 
this codicil. 
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The one-half of all my property disposed of in 
Paragraph V of my said Will, I hereby give, devise 
and bequeath as follows: 

The other one-half of all the residue of my prop- 
erty of every kind and nature, and wheresoevet 
situate, I give, devise and bequeath unto my son 
George A. Koch, and in case he should die or 
should refuse or be incapacitated to act, then unto 
my son-in-law James B. Swickard, in trust, how- 
ever, to manage the real estate, with power to lease 
the same, to remodel or repair the buildings or 
other improvements thereon, to sell said real prop- 
erty, and to do such other things as he may con- 
sider necessary or proper, and to loan out the income 
therefrom together with the income from all personal 
property and any other moneys of said trust in his 
hands at any time, or invest the same in mortgages 
or deeds of trust on real estate, or pledges of real 
property, or in stocks, bonds or other income pro- 
ducing property, and to pay out of the mcome of 
such properties such moneys as he may deem 
necessary in his discretion for the support, educa- 
tion and maintenance of my grandson Ralph 
Swickard, until my said grandson shall reach the 
age of twenty-five years, and when my said grandson 
shall reach the age of twenty-five years, to deliver 
to my said grandson one-fourth of all the trust 
property then remaining in the hands of my said 
trustee, to be his absolutely, free of any trust, and 
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to pay one-half of all the income of the remaining 
trust property quarterly to my said grandson Ralph 
Swickard until he shall reach the age of thirty 
vears, and upon my said grandson reaching the 
age of thirty vears then my _ said _ trustee 
is to deliver one-half of all said trust property 
then remaining in his hands to my said grandson, 
to be his free from any trust, and to pay all the 
net income of the trust property remaining in his 
hands to my said grandson until he shall reach the 
age of thirty-five years. 

I hereby authorize my said trustee, however, if 
he deem it advisable, and at his sole discretion, 
to deliver all the said trust property unto my said 
grandson when he shall reach the age of thirty 
years, and upon the delivery unto my said grandson 
of all the said property said trust shall cease. If 
my said trustee does not exercise this discretion, 
then upon my said grandson reaching the age of 
thirty-five years said trust shall cease and terminate 
and all of the trust property then remaining in 
the hands of my said trustee shall go, belong and 
be turned over to my said grandson Ralph Swickard, 
to be his absolutely, free from any trust. 

Should my grandson Ralph Swickard die before 
reaching the age of twenty-five years, leaving a 
child or children, then said trust shall cease and 
all said trust property shall go, belong and be 
turned over to said child or children free from 
any trust. Should my said grandson die before 
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reaching the age of twenty-five years leaving no 
children surviving him, then on his said death 
said trust shall cease and terminate and all said 
trust property shall go, belong and be turned over 
to my son George A. Koch and my grandson Kenneth 
Koch in equal shares, share and share alike. And 
should my son George A. Koch be not living at 
that time then all said trust property shall go, 
belong and be turned over to my grandson Kenneth 
Koch. And should Kenneth Koch die before that 
time leaving a child or children surviving him then 
all said trust property shall go, belong and be turned 
over to said child or children. Should Kenneth 
Koch die before that time leaving no child or 
ehildren surviving him and my son George A. Koch 
should still be living, then all said trust property 
shall go, belong and be turned over to my son 
George A. Koch. Should, however, both my 
son George A. Koch and my grandson Kenneth 
Koch be not living at that time and no child of 
Kenneth Koch be surviving, then all said trust 
property shall go, belong and be turned over to the 
children of my brothers Fred Koch, Karl Koch 
and Valentine Koch to be divided equally among 
them, share and share alike. 

Should my grandson Ralph Swickard die after 
reaching the age of twenty-five years but before 
reaching the age of thirty years, leaving a child 
or children, then said trust shall cease and all said 
trust property then remaining in the hands of my 
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said trustee shall go, belong and be turned over 
to said child or children free from any trust. Should 
my said grandson die after reaching the age of 
twenty-five years but before reaching the age of 
thirty vears, leaving no child surviving him then 
on his said death said trust shall cease and terminate 
and all said trust property then remaining shall go, 
belong and be turned over to my son George A. 
Koch and my grandson Kenneth Koch in equal 
shares, share and share alike. Should, however, 
my son George A. Koch be not living at that time 
then all said trust property shall go, belong and 
be turned over to my grandson Kenneth Koch, and 
should Kenneth Koch die before that time leaving 
a child or children surviving him then all said trust 
property shall go, belong and be turned over to 
said child or children. Should Kenneth Koch die 
before that time leaving no child or children sur- 
viving him and my son George A. Koch should 
still be living, then all said trust property shall go, 
belong and be turned over to my son George A. 
KXoch. Should, however, both my son George A. 
KKoch and my grandson Kenneth Koch be not living 
at that time and no child of Kenenth Koch be 
surviving, then all said trust property shall go, 
belong and be turned over to the children of my 
brothers Fred Koch, Karl Koch and Valentine 
Kkoch, to be divided equally among said children 
share and share alike. 
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Should my grandson Ralph Swickard die after 
reaching the age of thirty years but before reaching 
the age of thirty-five years, leaving a child or 
children, then said trust shall cease and all said 
trust property then remaining in the hands of said 
trustee shall go, belong and be turned over to said 
child or children free from any trust. Should my 
said grandson die after reaching the age of thirty 
years but before reaching the age of thirty-five 
years, no child surviving him, then on his said 
death said trust shall cease and all said trust prop- 
erty remaining shall go, belong and be turned over 
to my son George A. Koch and my grandson Ken- 
neth Koch in equal shares. And should Kenneth 
Koch die before that time leaving a child or children 
surviving then all said trust property shall go, 
belong and be turned over to said child or children. 
Should Kenneth Koch die before that time leaving 
no child or children surviving him, and my son 
George A. Koch should still be living, then all said 
trust property shall go, belong and be turned over 
to my son George A. Koch. Should, however, both 
my son George A. Koch and my grandson Kenneth 
Koch be not living at that time and no child or 
children of Kenneth Koch be surviving, then all said 
trust property shall go, belong and be turned over 
to the children of my brothers Fred Koch, Karl 
Koch and Valentine Koch, to be divided equally 
among said children share and share alike. 

Said trustee shall have all other powers herein- 
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above given him by the terms of my said Will, or 
that may be necessary or proper to carry out the 
terms of said trust. 

In Witness Whereof, I have hereunto set my 
hand this 3rd day of March, 1937. 

ADOLPH J. KOCH 


The foregoing instrument consisting of six pages 
including this, was at the day it bears date signed 
by the testator, Adolph J. Koch, in our 
presence, and was by him then and there declared 
to us to be a Codicil to his Last Will and Testament, 
and we, at his request, and in his presence, and in 
the presence of each other, have hereunto subscribed 
our names and residences as witnesses thereto. 

PAUL 8. WILLIAMS 

residing at San Jose, California 
JOHN H. DREW 

residing at San Jose, California 


[Endorsed]: Filed Jul 14 1939 


Dec. 24 1988 
In lieu of the $1000 bequest in my will to my 
brothers widow Mrs. Valentine Koch I have this 
day given to her the $1000 as an advancement and 
in payment of said bequest in my lifetime. 
A. J. KOCH 


GEORGE A. KOCH 
FABER L. JOHNSTON 
Witnesses 
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Jan 18 1939 
In lieu of the 1000.00 bequest in my will to my 
brothers daughter Daisy Koch I have this day 
given her the 1000.00 as an advancement and in pay- 
ment of said bequest in my lifetime. 
A. J. KOCH 


MRS ANGIE COMPTON 
Witness 
GEORGE A. KOCH 


February 9, 1939 
In lieu of the $5,000.00 bequest in my will to 
my brother, Karl Koch, which amount I have pre- 
viously given him, and as covered in his note dated 
December 1, 19388, is in full payment of said note 
and as an advacement and in payment of said 
bequest in my lifetime. 
A. J. KOCH 
Witnesses 
MRS. A. COMPTON 
GEORGE A. KOCH 
The foregoing instrument is a correct copy of the 
original filed in this office Sept. 2 1939. 
FRANK W. HOGAN 
Attest: Sep 27 1939. Frank W. Hogan. County 
Clerk and ex-officio Clerk of the Superior Court of 
the State of California and the County of Santa 
Clara. [Illegible! Deputy. 


[Endorsed]: Filed Aug 2, 19389 Frank W. 
Hogan, Clerk By T. R. Bonetti, Deputy. 
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This Trust Agreement, made and entered into 
this 20th day of December, 1938, bv and between 
A. J. Koch, widower, called hereinafter Trustor, 
and George A. Koch, called hereinafter Trustee: 

Witnesseth: That in consideration of the trusts, 
covenants and agreements hereinafter set forth the 
Trustor has transferred, assigned and delivered to 
the Trustee certain personal properties and securi- 
ties which said personal property is particularly 
described in Schedule A hereunto attached and made 
a part hereof: 

It is understood and agreed that the Trustee 
has received and accepted the said personal prop- 
erty, to hold the said personal property and all the 
income received therefrom in trust for my grandson 
Ralph J. Swickard, to manage the same and to 
loan out the income therefrom and any other moneys 
in said trust in his hands at any time or invest the 
same in mortgages or deeds of trust on real estate, 
or in stocks, bonds or other income producing 
property and to pay out of such income such amount 
of moneys as the Trustee may deem necessary in 
his discretion for the support, education and main- 
tenance of my grandson Ralph J. Swickard until 
my said grandson shall reach the age of twenty-one 
years: And when my said grandson shall reach the 
age of twenty-one years to pay all of said income 
quarterly to my said grandson Ralph J. Swickard 
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or oftener within the discretion of my said Trustee, 
until he shall reach the age of twenty-five years: 
And on my said grandson reaching such age said 
trust shall cease and terminate and all said trust 
property then remaining in the hands of my said 
Trustee shall go, belong and be turned over to 
my grandson Ralph J. Swickard to be his absolutely 
free of any trust. 

Should my said grandson die before reaching 
the age of twenty-five years leaving a child or 
children then said trust shall cease and all said 
trust property shall go, belong and be turned over 
to said child or children free of any trust: Should 
my said grandson die before reaching the age of 
twenty-five years leaving no child or children sur- 
viving him then on his said death said trust shall 
eease and all said trust property shall go, belong and 
be turned over to my son George A. Koch, and should 
my said son George A. Koch be not living at that 
time then all said trust property shall go, belong 
and be turned over to my grandson Kenneth Koch. 

My said Trustee is hereby authorized and em- 
powered to manage, contro] and collect the income 
from all the securities covered by this trust and in 
his hands at any time and to exchange said securl- 
ties, if in his discretion he deems it best so to do, 
and to do all other things that may be necessary 
to properly manage, control and conserve the said 
trust property. 
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In Witness Whereof the parties hereto have exe- 
cuted these presents. 
A. J. KOCH 
Trustor 
GEORGE A. KOCH 
Trustee 


Schedule A 

5—$1000 Consolidated Edison of New York, 314% 
debentures, due 1948. 

10—$1000 P. G. & E. 314% bonds, Series I, 
due 1966. 

10—$1000 Am. Tel. & Tel. 344% debentures, 
due 1961. 

100 shares of common stock of American Tel. & 
Tel. Certificate No. QG84819. 

$10,000.00 Savings account deposit in The First 
National Bank of San Jose, California. 

#5,000.00 Independent Building-Loan Association 
certificate, of San Jose, California. 


100 shares common stock of Byron Jackson Co., Cert. B25813 


100 ‘ 66 6 a 66 6G \ B26187 
100 * 6< a a 66 66 9759 

100 shares ust we Tan ie Gas & pl cigaele Co., | Cee: d164% C6192 
Mo ee 514% C6193 
100 6é 66 66 66 (3 66 6% 95690 
100 6 m3 6é 66 66 6c 6% 95691 
100 ce 6 6c 66 66 6é 6% 95692. 


[Endorsed]: U.S.T.C. Filed Nov. 21, 1942 
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In the U. S. Cireuit Court of Appeals 
for the Ninth Circuit 


B.T.A. Docket No. 108007 


In the Matter of the Estate of 
ADOLPH J. KOCH, George A. Koch, Executor, 
Petitioner on Review, 
vs. 


GUY T. HELVERING, Commissioner of Internal 
Revenue, 
Respondent on Review. 


PETITION FOR REVIEW AND ASSIGN- 
MENTS OF ERROR 


To The Honorable Judges of the United States 
Cireuit Court of Appeals for the Ninth Circuit: 
Now comes George Koch, Executor of the Estate 
of George A. Koch, by his attorney Gerald 8S. 
Chargin, Esq. of San Jose, California and respect- 
fully shows: 
it. 


JURISDICTION 


That the petitioner on review is the duly ap- 
pointed, qualified and acting executor of the Estate 
of Adolph J. Koch, deceased (hereinafter referred 
to as the taxpayer) and his address is Hotel 
Durant, Durant and Bowditch Streets, Berkeley, 
California; that the respondent on review is [280] 
the duly appointed, qualified and acting Commis- 
sioner of Internal Revenue (hereinafter referred 
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to as the Commissioner) under the authority of the 
laws of the United States; that the taxpayer filed 
a federal estate tax return on October 19, 19389 
with the Collector of Internal Revenue for the first 
district of California, which office is within the 
jurisdiction of this Honorable Court; that the 
Court in which the review of this case is sought 1s 
the United States Cireuit Court of Appeals for 
the Ninth Circuit. 

Taxpayer files this petition for review pursuant 
to the provisions of sections 1141 and 1142 of the 
Internal Revenue Code. 


IL. 
NATURE OF CONTROVERSY 


The nature of the controversy is as follows, to 
wit: 

This proceeding involves a deficiency in federal 
estate tax of $22,544.18. Respondent determined 
that certain transfers made by the decedent within 
two years prior to his death of property having an 
aggregate value of $204,442.51 were made in con- 
templation of death and included this amount in the 
gross estate of decedent under sections 811 (¢c) and 
811 (d) of the Internal Revenue Code. 

The decedent Adolph J. Koch died on June 29, 
1939 at the age of 84 years of age. On December 
20, 1938 he had made a gift in trust to his grandson 
Ralph of properties valued on the date of his death 
at $79,001.53 for the purpose of making the boy 
absolutely independent of his stepmother and father 
and to make sure that he got an education at Stan- 
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ford University and could later establish himself 
in business. This gift in trust under section 2280 
of the California Civil Code was subject [281] to 
a power of the decedent to revoke the trust since 
the trust was not made specifically irrevocable. Dur- 
ing the month of January 1939 he made further 
eifts to Ralph valued on the date of his death at 
$21,000. On those same occasions he made several 
eifts of properties outright to his son George valued 
at $79,290.98 and $21,000, respectively to equalize 
the gifts to the grandson and in pursuance of a 
long standing policy of liberal dealing with his son. 

The decedent paid federal gift taxes on these 
eifts in the amount of $7,547.06 for 1938 and 
$5,374.12 for 1939. After making these gifts, the 
decedent had cash and properties left of an aggre- 
eate value of $142,605.39. 

Petitioner on review contends that these gifts 
were not made in contemplation of death, that the 
decedent who was in good health for a man of that. 
age made the gifts because of motives associated 
with hfe which he disclosed in his statements to his 
closest associates and relative. 

The Respondent and this Court have held that 
the gifts were ‘‘substitutes for testamentary dis- 
positions of decedent’s property’? and have re- 
quired their inclusion in the gross estate of de- 
cedent with a resultant deficiency of $22,544.18. 
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III. 
ASSIGNMENTS OF ERROR 


The taxpayer, being aggrieved by the findings of 
facts and conclusions of law contained in the de- 
cision of the United States Tax Court and by its 
final order determining a deficiency in Federal 
estate tax in the amount of $22,544.18 desires to 
obtain a review by the United States Circuit Court 
of Appeals for the Ninth Circuit. [282 ] 

The taxpayer’s assignments of error are as fol- 
lows: 

(1) The Court erred in that there was no sub- 
stantial evidence to sustain the finding that the 
transfers were made in contemplation of death. 

(2) The Court erred in that the facts found do 
not sustain the conclusions of law and the decision 
which it reached. 

(3) The Court erred in that it incorrectly applied 
the law applicable to the facts. 

(4) The Court erred in failing to find as a fact 
that decedent reserved a power to change, alter, 
amend and revoke the trust for the grandson Ralph. 

(5) The Court erred in that it made inadequate 
findings of fact in the following respects: 

(a) The Court erred in failing to find as a fact 
that the decedent both before and when the gifts 
were made told his attorney, his son, his house- 
keeper and others that he was making the gift to 
his grandson Ralph because he wanted the boy to 
be independent of his stepmother and father and 


so that he could go to Stanford and later go into 
business. 


Commissioner of Internal Revenue 29% 


(b) The Court erred in failing to find as a fact 
that the decedent both before and when the gifts 
were made told his attorney, his son, his house- 
keeper and others that he was making the gift to 
his son George because he wanted to equalize the 
gift to his grandson Ralph and for George to have 
as much as he had given Ralph. 

(c) The Court erred in failing to find as a fact 
that there had been family conflicts between the 
decedent’s grandson and his stepmother and_ be- 
tween the decedent and the boy’s stepmother which 
had made decedent bitter toward the boy’s oun 
mother. [282a | 

(d) The Court erred in failing to find as a fact 
that the decedent bought a new ear in 1938 and 
applied for a license to drive the car which he re- 
eeived and that he then drove the car around both 
alone and with his friends, on one occasion at least 
driving from San Jose to San Francisco to see 
his son. 

(e) The Court erred in failing to find during 
1938 and 1939 the decedent was very active at the 
meetings of the Finance Committee of the San 
Jose Building and Loan Association and went out 
and examined the properties on which loans were 
to be made. 

(f) The Court erred in failing to find that the 
decedent at 82 vears of age had gone back to active 
participation as a Director and Vice President of 
the San Jose Building and Loan Association at the 
request of the Board of Directors. 

(¢) The Court erred in failing to find that on 
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December 21, 1938, the day after he had made two 
of the gifts, he attended a meeting of the Directors 
of the San Jose Building and Loan Association at 
which he made a motion to accept repayment of a 
loan totaling over $500,000 without the payment 
of a penalty for prepayment, that he led the dis- 
cussion and the proposal was carried. 

(h) The Court erred in failing to find that if 
the decedent did suffer a stroke on May 18, 1938 
he was not informed of the fact by the attending 
physician or any one else and that he never knew 
he had suffered one. 

(1) The Court erred in failing to find that the 
decedent declared and believed that he would live 
to be a hundred years of age and would outlive his 
son-in-law and the others. | 

(j) The Court erred in failing to find that the 
decedent up to date of his death attended personally 
to all the details [282b] of his business affairs, pur- 
chased stocks and bonds, drew his own checks, paid 
acon ele: 

(6) The Court erred in finding as a fact that on 
May 18, 1938 the decedent had a paralytic stroke. 

(7) The Court erred in finding that the decedent 
was pretty much of an invalid at any time as a re- 
sult of the automobile injury or the alleged par- 
alytic stroke or from any other cause. 

(8) The Court erred in finding as a fact that 
the transfers by the decedent were made in con- 
templation of death. 

(9) The Court erred as a matter of law in hold- 
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ine that these transfers were made in contempla- 
tion of death. 

(10) The Court erred as a matter of law in com- 
pletely disregarding the decedent’s own declara- 
tions as to the reasons he was making the gifts. 

(11) The Court erred in failing to find that these 
transfers were made through motives associated 
with life. 

(12) The Court erred in entering its final order 
of redetermination on April 14, 1943 that there is 
a deficiency in estate tax of $22,544.18. 

Wherefore, taxpayer petitions that the decision 
of the Tax Court be reviewed by the United States 
Circuit Court of Appeals for the Ninth Circuit, 
that a transcript of record be prepared in accord- 
ance with the rules of said Court and transmitted 
to the Clerk of said Court for filing and that proper 
action be taken to the end that the errors com- 
plained of may be reviewed by said Court and the 
findings, decision, opinion and order of the Tax 
Court reversed and set aside. 

GERALD 8. CHARGIN 
Attorney for Taxpayer 
First National Bank Build- 
ing, San Jose, California 
[Endorsed]: U.S.T.C. Filed June 29, 1943 [283] 


State of California 
Santa Clara County—ss. 

Gerald 8. Chargin being duly sworn says that 
he is the attorney for the taxpayer herein and as 
such is duly authorized to verify the foregoing 
petition for review; that he has read said petition 
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and is familiar with the contents thereof, that said 
petition is true of his own knowledge except as to 
matters therein alleged as information and belief, 
and as to those matters he believes it to be true. 
GERALD S. CHARGIN 
Sworn and subscribed to before me this 21st day 
of June, A. D. 1948. 
[Seal ] VICTOR A. CHARGIN 
Notary Public [284] 


ee 


[Title of Circuit Court of Appeals and Cause. | 


NOTICE OF FILING PETITION FOR 
REVIEW 


To J. P. Wenchel 
Chief Counsel 
Bureau of Internal Revenue 
Washington, D. C. 


You are hereby notified that George A. Koch, 
Iixecutor of the Estate of Adolph J. Koch, did, on 
the 29th day of June 1948 file with the Clerk of 
the U. S. Tax Court at Washington, D.C) a) peu 
tion for review by the U. S. Cireuit Court of Ap- 
peals for the Ninth Circuit of the decision of the 
Tax Court heretofore rendered in the above-en- 
titled cause. A copy of the petition for review and 
the assignments of error as filed is hereto attached 
and served upon you. 
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Dated this 29th day of June, A. D. 1943. 
GERALD 8. CHARGIN 
First National Bank bldg., 
San Jose, Calif. 


Service of copy of petition for review, praecipe 
for record, and statement of points acknowledged. 
June 29, 1943. 

J. P. WENCHEL 
Atty for Respondent. 


[Endorsed]: U.S.T.C. Filed June 29, 1943. [285] 


ee 


[Title of Circuit Court of Appeals and Cause.] 
STATEMENT OF POINTS 


Now comes George A. Koch, Executor of the 
Estate of Adolph J. Koch, the Petitioner on review 
herein by his attorney Gerald 8. Chargin and here- 
by asserts the following errors on which he intends 
to rely on this review: [286] 

The taxpaver’s assignments of error are as fol-. 
lows: 

(1) The Court erred in that there was no sub- 
stantial evidence to sustain the finding that the 
transfers were made in contemplation of death. 

(2) The Court erred in that the facts found do 
not sustain the conclusions of law and the decision 
which it reached. 

(3) The Court erred in that it incorrectly ap- 
plied the law applicable to the facts. 

(4) The Court erred in failing to find as a fact 
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that decedent reserved a power to change, alter, 
amend and revoke the trust for the grandson Ralph. 

(5) The Court erred in that it made inadequate 
findings of fact in the following respects: 

(a) The Court erred in failing to find as a fact 
that the decedent both before and when the gifts 
were made told his attorney, his son, his house- 
keeper and others that he was making the gift to 
his grandson Ralph because he wanted the boy to 
be independent of his stepmother and father and 
so that he could go to Stanford and later go into 
business. 

(b) The Court erred in failing to find as a fact 
that the decedent both before and when the gifts 
were made told his attorney, his son, his house- 
keeper and others that he was making the gift to 
his son George because he wanted to equalize the 
gift to his grandson Ralph and for George to have 
as much as he had given Ralph. 

(c) The Court erred in failing to find as a fact 
that there had been family conflicts between the 
decedent’s grandson and his stepmother and _ be- 
tween the decedent and the boy’s stepmother which 
had made decedent bitter toward the boy’s step- 
mother. [287] 

(d) The Court erred in failing to find as a fact 
that the decedent bought a new car in 1938 and ap- 
plied for a license to drive the car which he received 
and that he then drove the car around both alone 
and with his friends, on one oceasion at least driv- 
ing from San Jose to San Francisco to see his son. 
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(e) The Court erred in failing to find during 
1938 and 1939 the decedent was very active at the 
meetings of the Finance Committee of the San 
Jose Building and Loan Association and went out 
and examined the properties on which loans were 
to be made. 

(f) The Court erred in failing to find that the 
decedent at 82 years of age had gone back to active 
participation as a Director and Vice President of 
the San Jose Building and Loan Association at the 
request of the Board of Directors. 

(g) The Court erred in failing to find that on 
December 21, 1938, the day after he made two of 
the gifts, he attended a meeting of the Directors of 
the San Jose Building and Loan Association at 
which he made a motion to accept repayment of a 
loan totaling over $500,000 without the payment of 
a penalty for prepayment, that he led the discus- 
sion and the proposal was carried. 

(h) The Court erred in failing to find that if the 
decedent did suffer a stroke on May 18, 1938 he 
was not informed of the fact by the attending phy- 
siclan or any one else and that he never knew he 
had suffered one. 

(1) The Court erred in failing to find that the 
decedent declared and believed that he would live 
to be a hundred vears of age and would outlive his 
son-in-law and the others. 

(j) The Court erred in failing to find that the 
decedent up to the date of his death attended per- 
sonally to all the details of his [288] business af- 
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fairs, purchased stocks and bonds, drew his own 
checks, paid taxes, ete. 

(6) The Court erred in finding as a fact that on 
May 18, 1939 the decedent had a paralytic stroke. 

(7) The Court erred in finding that the decedent 
was pretty much of an invalid at any time as a 
result of the automobile injury or the alleged par- 
alytic stroke or from any other cause. 

(8) The Court erred in finding as a fact that the 
transfers by the decedent were made in contempla- 
tion of death. 

(9) The Court erred as a matter of law in hold- 
ing that these transfers were made in contempla- 
tion of death. 

(10) The Court erred as a matter of law in com- 
pletely disregarding the decedent’s own declara- 
tions as to the reasons he was making the gifts. 

(11) The Court erred in failing to find that these 
transfers were made through motives associated 
with life. 

(12) The Court erred in entering its final order 
of redetermination on April 14, 1943 that there is 
a deficiency in estate tax of $22,544.18. 

The Court erred in that its decision was contrary 
to law. 

GERALD 8. CHARGIN 
Attorney-for-Petitioner 
First National Bank Build- 

ing, San Jose, California 


[Endorsed]: U.S.T.C. Filed June 29, 1943. 
[ 288a | 


Commissioner of Internal Revenue 305 


[Title of Circuit Court of Appeals and Cause. ] 


DESIGNATION OF CONTENTS OF RECORD 
OF REVIEW 


To the Clerk of the U. S. Tax Court: 

You will please prepare, transmit and deliver 
to the Clerk of the Circuit Court of Appeals for 
the Ninth Circuit, copies duly certified as correct 
of the following documents and records in the 
above-entitled cause in connection with the petition 
for review by the Circuit Court of Appeals for the 
Ninth Circuit, heretofore filed by the taxpayer. 

[289 | 

1. Docket entries of all proceedings before the 
Board. 

2. Pleadings before the Board: 

(a) Petition imcluding copy of deficiency 
letter. 
(b) Answer. 


4. Findings of fact, memorandum, opinion, de- 
eision of Tax Court dated April 13, 1943 and its 
order of redetermination dated April 14, 1948. 

o. Complete transcript of the evidence adduced 
and the proceedings before the Tax Court on the 
hearing of the case on November 21, 1942. 

6. Taxpayer’s petition for review together with 
proof of service of notice of filing petition for re- 
view. 

7. Statement of points to be relied upon. 

8. The designation of contents of record on re- 
view. 

Said transcript is to be prepared, certified and 
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transmitted as required by law and the rule of the 
United States Cireuit Court of Appeals for the 
Ninth Circuit. 
GERALD 8S. CHARGIN 
Attorney for Petitioner on 
Review 
First National Bank Build- 
ing, San Jose, California. 


[Endorsed]: U.S.T.C. Filed June 29, 1943. [290] 


eee 


The Tax Court of the United States 
Washington 


Docket No. 108007 


ESTATE OF ADOLPH J. KOCH, GEORGE A. 
KOCH, Executor, 
Petitioner, 
v. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


CERTIFICATE 


1, B. D. Gamble, cierk of The Tax Court of the 
United States do hereby certify that the foregoing 
pages, 1 to 290, inclusive, contain and are a true 
copy of the transcript of record, papers, and pro- 
ceedings on file and of record in my office as called 
for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set my hand 
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and affix the seal of The Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 15th day of July, 1948. 
[Seal ] B. D. GAMBLE, 
Clerk, The Tax Court of the 
States. 


Ee 


[ Kndorsed]: No. 10506. United States Circuit 
Court of Appeals for the Ninth Circuit. George 
A. Koch, Executor of the Estate of Adolph J. 
Koch, Deceased, Petitioner, vs. Commissioner of In- 
ternal Revenue, Respondent. Transcript of Record. 
Upon Petition to Review a Decision of The Tax 
Court of the United States. 


Filed July 27, 1943. 
PAUL P. O’BRIEN 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 
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[Title of Circuit Court of Appeals and Cause. | 


STIPULATION RESPECTING THE PRINT- 
ING OF THE RECORD ON REVIEW 


It is hereby stipulated by the parties to the above- 
entitled cause, by their counsel of record, that in 
the printing of the record Petitioner’s Exhibits 2 
to 11, both inclusive, and the following parts of the 
Official Report of the Proceedings before the United 
States Board of Tax Appeals (now the Tax Court 
of the United States) shall be omitted: 

1. Pages 1 to 5, inclusive, and Lines 1 to 20, in- 
clusive of Page 6. 

2. Line 14, Page 16, to and including Line 11, 
Page 17. 

3. Line 5, Page 28, to and including Line 13, 
Page 29. 

4. Lines 24 and 25 of Page 48, Page 44, and 
Lines 1 to 14, inclusive, of Page 45. 

9. Lines 18 to 25, inclusive, of Page 45. 

6. Lines 5 to 138, inclusive, of Page 53. 

7. Line 15, Page 54, to and including Line 19, 
Page 55. 

8. Line 12, Page 69, to and including Line 11 
of Page 70. 

9. Line 16, Page 73, to and ineluding Line 7 
of Page 74. 

10. Lines 12 to 20, inelusive, of Page 80. 

11. Line 2, Page 83, to and including Line 7 of 
Page 84. 

12. Lines 20 to 25, inclusive, Page 114, Pages 
ihe 116 and 117. 
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13. Lines 1 to 7%, inclusive, of Page 118. 

14. Lines 19 to 25, inclusive, Page 140 and Line 
1, Page 141. 

15. Lines 2 to 6 and 11 to 25, both inelusive, of 
Page 142, Page 143, and Lines 1 and 2 of Page 
144. 

16. Lines 1 to 17, inclusive, and Line 25 of Page 
165, and Pages 166, 167, 168 and 169. 

GERALD S. CHARGIN 
Attorney for Petitioner on 
Review. 
SAMUEL O. CLARK JR. 
Assistant Attorney General 
J. P. WENCHEL 
J. P. Wenchel, 
Chief Counsel, 
Bureau of Internal Revenue. 
Attorneys for Respondent on 
Review. 


[Endorsed]: Filed Aug. 25, 19438. Paul P. 
O’Brien, Clerk. 


